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TWO CASES ON DAMAGES: THE EDISON' AND THE ARPAD? 


O branch of the law is so uncertain and so confused as that relating 

to damages.* This is due, we believe, in part to inherent and in part 
to accidental or historical causes. First, the nature of the subject-matter 
is such that it is impossible to state a rule which will do absolute justice 
to the various parties concerned. If we approach the question from the 
standpoint of the injured party, the law ought to compensate him in full 
for all the injury, direct and indirect, foreseeable and unforeseeable, which 
he has suffered, but from the standpoint of the tortfeasor, especially if 
no moral fault can be attached to him, such unlimited liability would be 
an intolerable burden. Here, more than in most other branches of the 
law, it is necessary to seek a compromise, with the result that neither the 
plaintiff nor the defendant is fully satisfied. Secondly, until we have 
worked out satisfactory basic theories for the law of contract and of tort, 
it will be impossible to develop consistent principles in the law of damages, 
for damages are only part of the major substantive body of rules. Thus, 
for example, if we assume that fault is one of the essential elements of 
tort liability, we shall reach one conclusion, but if we agree with Dean 
Pound that “there is a strong and growing tendency where there is no 
blame on either side, to ask, in view of the exigencies of social justice, 
who can best bear the loss and hence to shift the loss by creating liability 
where there has been no fault”,* then it is obvious that our measure of 
damage will be a different one. Thirdly, the law relating to damages is 
surprisingly modern. The leading case on damages for breach of contract, 

[1933] A.C. 449. 

2(1934] P. 189. 

3Cf. Atkin L.J. (as he then was) in The Susquehanna, [1925] P. 196, at p. 210: 
“This is one of those cases dealing with damages which in my experience I have found 
to be a branch of the law on which one is less guided by authority laying down definite 
principles than on almost any other matter that one can consider.” 


427 Harvard Law Review (1914), at p. 233. Cf. W. T. S. Stallybrass, Salmond on the 
Law of Torts (ed. 9, London, 1936), at pp. 20-5. 
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Hadley v. Baxendale,® was not decided until 1854, and if the judges in 
Re Polemis*® intended to draw a distinction, as some learned writers think, 
between the measure of damages in contract and in tort, then our rule in 
tort must date from 1921. The late emergence of this branch of the law 
is in great part due to the fact that until comparatively recent times, the 
measure of damages was left to the jury for its unfettered decision.’ 
As Street has said: “The principles which underlie the law of damages are 
even more complex and multiform than the principles which determine 
liability. That these difficulties have not been fully explored is due, not 
to their absence, but to our convenient habit of leaving hard things to the 
jury.” 


~ 


Since the beginning of the nineteenth century the tendency has 
been, however, to turn what used to be questions of fact into questions of 
law, with the result that certain rigid rules have developed: it is arguable 
that the process has been carried too far at the present time and that a 
return to the less formal methods of the past might, in certain cases, be 
desirable. Fourthly, this branch of the law has been particularly unfor- 
tunate in its terminology, for some of the phrases used by the judges and 
the legal authors have given an entirely false picture of simplicity to 
difficult and complicated problems. In dealing with contract cases we 
are continually being told that the principle of the law of damages is based 
on restitutio in integrum, although, as Mayne has said, “Practically, how- 
ever, there can hardly ever be a case in which they are completely so”.® 
But a partly true general principle is of no more use than a partly good 
egg: if the injured party never does get restitutio in integrum, what 
purpose can be achieved by suggesting that he does? The law of tort 
has been even more unfortunate in this respect with its phrases novus 
actus inlerveniens, causa causans, and causa sine qua non; as Lord Shaw 
once said, “If that phrase (res tpsa loquitur) had not been in Latin, 


nobody would have called it a principle”.'° Fortunately the recent tendency 


§(1854) 9 Ex. 354. 

61921] 3 K.B. 560. 

7Cf. Vaughan Williams L.J. in Chaplin v. Hicks, {1911] 2 K.B. 786, at p. 792 
‘In early days when it was necessary to assess damages, no rules were laid down by 
the courts to guide juries in the assessment of damages for breach of contract; it was 
left to the jury absolutely. But in the course of time judges began to give advice to 
juries.” On the history of damages see two excellent articles by G. T. Washington, 
‘Damages in Contract at Common Law” in 47 Law Quarterly Review (1931), at pp 
345 ff., 48 Law Quarterly Review (1932), at pp. 90 ff. 

‘Cited by Washington in 48 Law Quarterly Review (1932), at p. 107 

®*Mayne, On Damages (ed. 10, London, 1927), at p. 9 

Ballard v. North British Railway Company, (1923) S.C. (H.L.), 43. 
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of the courts seems to be to regard such general phrases with suspicion,” 
so that we have good reason to hope that in the future the law will become 
both more precise and more understandable. 

In view of the present uncertainty, every case on damages decided by 
the House of Lords is of special importance and must be carefully studied 
in an attempt to determine exactly what principles are involved in it. No 
recent case will better repay such analysis than The Edison,’* for it 
concerns a number of important questions; so important, indeed, that 
their Lordships took the unusual step of concurring in a single judgment, 
Lord Wright's, although they were varying an order of the Court of 
Appeal. As a rule, separate judgments are delivered in such circumstances. 
With The Edison,” it is convenient to study the more recent case of The 
Arpad,"* for in it The Edison was discussed and the Lords Justices were 
not in agreement as to what principles it had established. It is not 
suggested that a study of these two cases will give us a final answer to the 
various problems in the law relating to damages, but perhaps it may 
serve to clarify them. 

The facts in The Edison are fortunately clear and undisputed so that 
the question of law is presented in a simple form. The defendants’ 
steamship, the Edison, negligently fouled the moorings of the plaintiffs’ 
dredger, the Liesbosch, with the result that the latter filled with water, 
sank, and became a total loss. The dredger was at the time employed in 
carrying out part of a contract which the plaintiffs had made with the 
Patras harbour authorities to build a large quay and mole. The plaintiffs 
could have purchased at a reasonable price in Holland a dredger to replace 
the Liesbosch, but as they had no liquid resources with which to do this, 
they were forced to hire an Italian dredger, the Adria, at an exceptionally 
high rate. Eventually the Patras harbour board purchased the Adria and 
resold her to the plaintiffs for a reasonable sum. Owing to the sinking of 
the Liesbosch, work on the harbour had to be suspended for seven months, 
until the new dredger arrived. The defendants, who did not dispute their 
liability, attempted to limit the damages to the market price of the dredger 


“Cf, Maugham L.J. (as he then was) in Haynes v. Harwood, [1935] 1 K.B. 146, at 
p. 160: “‘ The criticisms of jurists on the Latin terms used in a great number of reported 
cases may well be, and are, I think, well founded; the maxims novus actus interveniens 


and volenti non fit iniuria, and indeed the word negligence itself, are vague and uncertain 
and may easily be misunderstood.” 

12/1933] A.C, 449, In the Probate Division, [1931] P. 230, and in the Court of Appeal, 
{1932] P. 52, the case is entitled The Edison. In the House of Lords it is reported as 
Owners of Dredger Liesbosch v. Owners of Steamship Edison. To avoid possible con- 
fusion the shorter title will be used in this article. 

“Supra, n. 12. 

'4(1934] P. 189. 
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at the date of the loss and interest on that sum till payment, or, assuming 
that there was no market, then to the cost of a substitute dredger in the 
port of Patras and the expenses of bringing her there.’® The plaintiffs 
urged that the damages could not be thus limited as they were entitled 
to be recompensed for all the loss which “flowed reasonably and naturally 
from the wrongful act’”’.’® They, therefore, claimed (1) the actual value 
of the Liesbosch; (2) expenses incurred during the period of seven 
months when they were unable to carry on the work of dredging; (3) the 
hiring expenses of the Adria; (4) the extra cost of operating the Adria; 
and (5) loss of profit owing to cessation for seven months of all work 
under the contract with the harbour board. In the court of first instance 
Langton J. confirmed the registrar’s report, which in substance admitted 
all the plaintiffs’ claims, except that under (5) merely a loss of interest 
was awarded as there was no loss of profit during the delay. The learned 
Judge held that as the plaintiffs were unable to purchase another dredger 
owing to their unfortunate financial circumstances, they had acted reason- 
ably in hiring the Adria, even though this added greatly to the expense. 
The Court of Appeal allowed the appeal on the ground that some of the 
items were too remote in law, reducing the judgment from £19,790 to 
£9,177. It is difficult to determine on what precise basis this latter figure 
was reached for the test adopted by Scrutton L.J. was the value of the 
dredger “as a going concern”.’* This, however, is one of those uncertain 
phrases which require further explanation,"* and it is not therefore surpris- 
ing that the House of Lords seems to have ntisunderstood what he had 
intended to say. In The Arpad,’® in commenting on Lord Wright's judg- 
ment in The Edison, Scrutton L.J. remarks that “apparently I did not 
express myself with sufficient clearness, as Lord Wright, ‘feeling grave 
doubt’, did not think I intended to include any allowance for the distur- 
bance of the contract”. Lord Wright's doubt, if we may say so, seems to 
nave been fully justified, for in The Edison Scrutton L.J. had used the 
following words: “I am of opinion that neither sums due to the existence 
of such a contract, nor extra expenditure due to the owner's poverty, are 
direct and natural consequences of the collision.”*° It is difficult to 


'8See counsel's argument reported [1933] A.C. 449, at pp. 454, 455. 

16(1933] A.C. 449, at p. 451. 

17[1932] P. 52, at p. 67. 

'8In The Harmonides, {1903] P. 1, at p. 6, Gorell Barnes J. said: ‘** You cannot deal 
with it [the ship] like an ordinary commodity being sold every day’’, and that the real 
test was ‘‘what is the value to the owners, as a going concern, at the time the vessel 
was sunk’’, He then attempted to suggest some of the elements, such as original cost, 
how the ship is paying, efc., which affect the value as a going concern. 

19/1934] P. 189, at p. 205. 

[1932] P. 52, at p. 67. 
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construe these words as meaning that the disturbance of the contract had 
been taken into consideration as one element of damage. 

The House of Lords varied the order of the Court of Appeal by specify- 
ing the items of damage to which the plaintiffs were entitled under three 
heads: (1) the market price of a comparable dredger; (2) the cost of its 
adaptation, transport, and insurance to the place of loss; (3) compensa- 
tion for disturbance and loss in carrying out the contract up to the time 
at which the substituted dredger could reasonably have been available at 
Patras. Thus their Lordships excluded the exceptional cost of hiring the 
substitute dredger Adria as this was a “special loss due to the appellants’ 
financial position”.** The case, therefore, presents two problems, one of 
inclusion and one of exclusion, which are of major interest, vis., (1) why 
was the loss due to interference with the Patras harbour board contract 
recognized as an item of damage, and (2) why was the cost of hiring the 
Adria excluded? In comments on this case most of the emphasis is 
usually placed on question (2), although from a practical standpoint 
question (1) is the more important. 

Before discussing these questions in greater detail, it may be pointed 
out that the outstanding interest of The Edison Case lies not so much in 
what was actually decided as in the philosophic approach to the whole 
question of damages in Lord Wright’s judgment. “The law cannot”, 
he says, “‘take account of everything that follows a wrongful act; it regards 
some subsequent matters as outside the scope of its selection, because ‘it 
were infinite for the law to judge the cause of causes’, or consequences of 
consequences. . .. In the varied web of affairs, the law must abstract 
some consequences as relevant, not perhaps on grounds of pure logic but 


simply for practical reasons.”** Chiefly under the influence of Lord 
Sumner, an attempt had been made during the past thirty years to build 
up a system of rules or concepts by which every question of damage could 
be automatically determined in accordance with a logical scheme. This 
attempt has failed, and the courts now recognize that “practical reasons” 
and not logic, in the sense of a single mechanical rule which shall cover 
all circumstances, must be the foundation of this branch of the law. 

In analysing the principles established by The Edison, it is convenient 
to consider first the exclusion of the hire of the Adria as an item of 
damage. Of this Lord Wright says in part that “the appellants’ actual 
loss in so far as it was due to their impecuniosity arose from that 
impecuniosity as a separate and concurrent cause, extraneous to and 


distinct in character from the tort; the impecuniosity was not traceable to 


the respondents’ acts, and in my opinion was outside the legal purview 


*1(1933] A.C. 449, at p. 468. 
2Tbid., at p. 460. 
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of the consequences of these acts.”** Later he continues: “In the present 
case if the appellants’ financial embarrassment is to be regarded as a con- 


sequence of the respondents’ tort, I think it is too remote, but I prefer to 
regard it as an independent cause, though its operative effect was condi- 
tioned by the loss of the dredger.”’ It is obvious, as Lord Wright suggests, 
that the plaintiffs’ impecuniosity cannot be considered a consequence of 
the defendants’ wrong, for clearly the plaintiffs were as impecunious 
before as they were after the accident. The consequence of the wrong 
was that the plaintiffs had to hire the Adria: the impecuniosity with which 
the defendants had nothing to do, was a cause or circumstance which 
affected the hiring. The position becomes clearer if we distinguish here 
between direct and indirect consequences, a direct consequence being one 
which is so connected with the cause that there is no intervening link in 
the chain of causation.** The first direct physical consequence of the 
collision was that the dredger sank and was lost. The second direct con- 
sequence of the collision was that the plaintiffs were delayed in their 
work on the harbour as the dredger was an essential part of the machinery. 
(Whether this is a direct physical consequence or not is doubtful. If I 
break the shaft of an engine which is working inside a factory, the 
stoppage of all the other machinery would certainly be described as a 
direct physical consequence, but if I break the shaft when it is being 
brought to the factory with the result that the machinery cannot be put 
into operation, is the stoppage in these circumstances a direct physical 
consequence?) <A third direct consequence, which would have resulted 
if no other dredger could have been obtained, would have been the total 
failure, instead of merely the delay, to complete the harbour works. 
Hiring the substitute dredger was, therefore, not a direct consequence 
ot the wrong in the sense in which the sinking of the dredger and the 
delay to the work were direct consequences, but was rather a step taken 
by the plaintitis to avoid further direct consequences, viz., the complete 
failure of the work, which would otherwise have followed. This step 
taken by the plaintiffs can be called the indirect consequence of the 
3Jhid., at p. 460 


*4Fortunately it is not necessary for the purposes of this article to distinguish 
between direct physical consequences and other direct consequences. In The Edison, 
Lord Wright, in explaining why it was not necessary for him to consider whether Jn re 
Polemis had been correctly decided or not, said (at p. 461): ‘The case of In re Polemis 
and Furness, Withy & Co., a case in tort of negligence, was cited as illustrating the 
wide scope possible in damages for tort; that case, however, was concerned with the 
immediate physical consequences of the negligent act, and not with the cooperation of 
an extraneous matter such as the plaintiff's want of means."’ Thus limited the Polemis 
Case becomes comparatively unimportant, for the difficult problems in the law of 


damage usually concern consequences which are not immediately physical. 
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defendants’ wrong, for although it constitutes a new link in the chain of 
causation nevertheless it was induced by the wrongful act. The question 
therefore is, for what indirect consequences can the defendants be held 
liable? Now it is undisputed that a defendant is liable for some indirect 
consequences, for the law imposes on a plaintiff not only a right but also 
a duty of taking all reasonable steps to mitigate the loss.2®° But what are 
“all reasonable steps”? In the present case it was clearly the duty of the 
plaintiffs to obtain a substitute dredger as soon as it could reasonably have 
been available for use in Patras so as to avoid delay or complete stoppage 
in carrying out the contract. It was also their duty to obtain this dredger 
at a reasonable price. So far the law seems to be clear. The difficult 
question arises, however, when we have to decide by what test the reason- 
ableness of the price of the substitute dredger is to be determined. Is the 
standard to be that of the ordinary business man or that of the plaintiffs 
in view of their peculiar circumstances? An ordinary business man would 
have had reserves of liquid capital sufficient to buy a substitute dredger, 
so that for him to hire a dredger at an extortionate figure would have 
been unreasonable. On the other hand, if the test is to include the special 
circumstances peculiar to the plaintiffs, then they would be able to claim 
the exceptional hire. 

It is strange that there seems to be little direct authority on this point, 
but it may be said that as a rule the plaintiff’s financial position is not 
regarded as an element in fixing the quantum of damages. Thus in the 
case of non-payment of money the measure of damages is the interest of 


the money only, although, owing to the plaintiff's financial embarrassment, 


the failure to pay may cause his bankruptcy.*° Similarly in cases of 
failure to deliver goods, the measure of damage is the difference between 
the contract and the market price, but as Scrutton L.J. said: “I have 
never heard it suggested that if the injured person is too poor to pay the 
market price he can, therefore, increase his damages.”*7 From the logical 
standpoint there seems to be no reason why such damages should not be 


%Cf, British Westinghouse Electricand Manufacturing Company Ltd. v. Underground 
Electric Railways of London Ltd., [1912] A.C. 673. At p. 690 there is the important 
remark that the course ‘‘was one which a reasonable and prudent person might in the 
ordinary conduct of business properly have taken’. This suggests that the test is 
objective, t.e., in the ordinary conduct of business, and not subjective, t.e., depending 
on the individual’s peculiar circumstances. 

*Cf. Fletcher v. Tayleur, (1855) 17 C.B. 22, at p. 29. See Mayne On Damages, 
ed. 10, at p. 9: ‘‘The creditor may become insolvent, and be permanently ruined. He 
may have to borrow money at a high rate of interest. Even if nothing of the sort 
happens, his taxed costs of suit never repay him for the amount he has expended in the 
action. For none of this, however, can he be compensated.” 

“The Edison, [1932] P. 52, at p. 66. 
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recoverable, as a man’s financial weakness is no more “extrinsic’’, in Lord 
Wright’s phrase,** than is his physical weakness. It is purely on practical 
grounds that the law refuses to take such financial circumstances into 
consideration. 

On this point two apparently contradictory dicta, both, strange to say, 
by Lord Collins, were cited. In The Mediana*® it was held that the 
plaintiffs could recover damages for the loss of the use of a lightship even 
though they kept another one in reserve as a stand-by. To deny them 
damages, said Collins L.J., “would mean that, apart from special damage, 
the damage to the rich man must be different from the damages to the 
poor man, if you are to assess them differently where a man has many 
of some particular kind of chattel, and where he has only one. Why is 
a millionaire from whom a picture is taken away to recover a smaller 
sum of money for the loss of that particular chattel, during a particular 
time, than A., B., and C., who have no claim to be millionaires?” From 
this it might be argued that as wealth is not to be a special circumstance 
to be considered in estimating damages, so poverty cannot be one either. 
This point, however, was not involved in the case. It is obvious that the 
market value of a chattel is the same whether it belongs to a millionaire 
or to a poor man, and that where a lightship has to be substituted for one 
that has been damaged, the owner of the damaged lightship may recover 
from the wrongdoer for the loss of the use of the lightship whether he 
has to hire, or owns, the substitute one himself. In fact, in such a situa- 
tion it would be more correct to say that the damages he recovers are not 
for the loss of the use of the damaged lightship, but rather payment for 


the use of the substitute.*° It cannot matter in estimating the value of the 


811933] A.C. 449, at p. 461: “ Nor is the appellants’ financial disability to be com- 
pared with that physical delicacy or weakness which may aggravate the damage in 
the case of personal injuries, or with the possibility that the injured man in such a 
case may be either a poor labourer or a highly paid professional man. The former 
class of circumstances goes to the extent of actual physical damage and the latter con- 
sideration goes to interference with profit-earning capacity: whereas the appellants’ 
want of means was, as already stated, extrinsic.’’ With all respect, we find the dis- 
tinction here drawn between physical and financial weakness difficult to follow. In- 
herent physical weakness may be a ‘‘separate and concurrent’’ cause which, combined 
with the wrongful act, will give rise to serious consequences. Similarly, financial weak 
ness combined with the wrongful act may, as in the present case, give rise to serious 
consequences. Why should physical weakness be intrinsic while financial weakness is 
described as extrinsic? 

9(1899] P. 127, at p. 139. 

“The Greta Holme, |1897) A.C. 596, at p. 605. Lord Herschell: “If the appellants 
had hired a dredger instead of purchasing one, and had during the months they were 
deprived of its use been bound to pay for its hire, it cannot be doubted that the sums 
so paid could have been recovered. How can they the less be entitled to damages 
because, instead of hiring a dredger, they invested their money in its purchase?"’ 
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lightship’s use whether its owner is wealthy or not. The case is, therefore, 


no authority on the point we are now considering. 
Lord Collins’s second dictum from Clippens Oil Company v. Edinburgh 
and District Water Trustecs*' seems to be more directly in point. In this 


case the defenders having wrongously obtained an interim interdict against 
the pursuers, a mineral company, the sole point was what damages could 
the company recover for the interference with its business. The question 
was raised as to whether the company should have taken steps to mitigate 
their loss. Lord Collins said: 

It was contended that this implied that the detenders were entitled to 
measure the damages on the footing that it was the duty of the company to 
do all that was reasonably possible to mitigate the loss, and that if, through 
lack of funds, they were unable to incur the necessary expense of such remedial 
measures the defenders ought not to suffer for it. If this were the true con- 
struction to put upon the passage cited, I think there would be force in the 
observation, for in my opinion the wrongdoer must take his victim talem 
qualem, and if the position of the latter is aggravated because he is without 
means of mitigating it, so much the worse for the wrongdoer, who has got 
to be answerable for the consequences flowing from his tortious act 

Lord Wright distinguishes this dictum on the ground that, “fas I think it 
it clear that Lord Collins is here dealing not with the measure of damage, 
but with the victim’s duty to minimise damage, which is quite a different 
matter, the dictum is not in point’.** But if in The Edison the plaintiffs, 
instead of hiring the Adria, had done nothing because of their impecuni- 
osity, with the result that the whole Patras contract had been cancelled, 
then the dictum would have been directly in point. It can hardly be 
argued, however, that they ought to be penalized because they attempted 
to minimize the damage, even though it was done in an unusually expen- 
sive manner. If an impecunious plaintiff is allowed to recover damages 
which have been aggravated because he is without the means of mitigating 
them, why cannot a slightly less impecunious plaintiff recover the cost of 
mitigation even though this cost has been aggravated by his poverty? 
Lord Collins's dictum would thus seem to be in conflict with the decision 
in The Edison in so far as the special financial circumstances of the 
plaintiff were regarded by him as an element to be considered in deter- 
mining damages. 

The Edison seems, therefore, to have reaffirmed the general rule in the 
law of damages that the wrongdoer does not take his victim talem qualem 
as far as financial circumstances are concerned, but is only liable for 
those indirect consequences which the ordinary man would have suffered. 


{1907} A.C. 291, at p. 303. 
{1933} A.C. 449, at p. 461. 





10 THe University or Toronto Law JourRNAL 


The hire of the Adria was excluded as an element of damage not because 


it was “‘too remote”, which is a meaningless phrase, but because it would 
have been unreasonable for the ordinary man to incur it. The test of the 
ordinary man is taken not because logic requires it, but because it is the 
most convenient. As any other rule might open up the most difficult and 
uncertain enquiries both into causes and consequences,** the law must 
draw an arbitrary line which can be followed with reasonable accuracy, 
even if it is not ideally just. 

The second question in The Edison, viz., whether disturbance and loss 
in carrying out the plaintiffs’ contract with the Patras harbour board could 
be considered an item of damage, was also disputed by the defendants as 
being “too special and remote”. In dealing with this point Lord Wright 
again emphasizes the essentially practical approach adopted by the courts 
when he says: “Many, varied and complex are the types of vessels and 
the modes of employment in which their owners may use them. Hence 
the difficulties constantly felt in defining rules as to the measure of 
damages. I think it impossible to lay down any universal formula.’ 
In The Columbus** Dr. Lushington had attempted to lay down the 
universal principle that damages for a lost ship should be based on the 
value of the ship at the time of loss plus interest, all other circumstances 
being excluded as irrelevant. He defended this rule on the practical 
ground that if a wider principle were adopted he could “see no limit in its 
application to the difficulties which would be imposed upon the Court”. 
His fears were not shared by later judges, as in subsequent cases, the 
most important of which was The Argentino,*® it was established that in 
assessing the value of a ship as a going concern regard must be had to 
her existing charters. In The Argentino Lord Herschell said :*7 “It does 
not appear to me to be out of the ordinary course of things that a steam- 
ship, whilst prosecuting her voyage, should have secured employment for 
another adventure. And if at the time of a collision the damaged vessel 
had obtained such an engagement for an ordinary maritime adventure, the 


loss of the fair and ordinary earnings of such a vessel on such an adventure 


BJbid., at p. 460. Lord Wright: ‘‘Thus the loss of a ship by collision due to 
the other vessel's sole fault, may force the shipowner into bankruptcy and that again 
may involve his family in suffering, loss of education or opportunities in life, but no such 
loss could be recovered from the wrongdoer.” 

“Jbid., at pp. 464, 465. 

(1849) 3. W. Rob. 158, at p. 164. 

(1889) 14 App. Cas. 519. Other cases on this question are The Kate, [1899] 
P. 165; The Harmonides, (1903) P. 1.; The Racine, (1906) P. 273; The Philadelphia, 
[1917] P. 101; Admiralty Commissioners v. S.S. Chekiang, |1926] A.C. 637. 

37(1889) 14 App. Cas. 519, at p. 523. 
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appear to me to be the direct and natural consequence of the collision.’’** 
Hence if the Liesbosch, in the present case, had been under charter, her 
owners could have claimed the profits to be earned under the charter as 
an item of damage. The House of Lords did not, therefore, materially 
extend the rule as to damages when they held that, although the Liesbosch 
was not under charter, nevertheless they could take into consideration the 
contract at Patras in the performance of which she was an essential part 
of the plant. As a dredger is ordinarily employed in carrying out a con- 
tract, it is reasonable to hold that interference with such a contract is a 
valid item of damage when the dredger is sunk. We do not have to bother 
with arguments concerning “direct” or “remote” damages: it is sufficient 
that they flow “in the ordinary course of things from the wrongful act”.*® 

The effect of Lord Wright’s judgment in The Edison is, therefore, 
threefold: (1) It emphasizes the point that no single formula will answer 
all the questions relating to damages, and that circumstances which may 
be held to be relevant in one case may be found, for practical reasons, to 
be irrelevant in another; (2) it reaffirms the general rule that in determin- 
ing the legal consequences of a wrongful act, those which have been caused 
in part by the special financial circumstances of the injured party are not 
relevant items of damage; and (3) it establishes that in the ship collision 
cases interference with contracts made by the plaintiff with third parties 
is as relevant an item of damage as is interference with existing charter- 
parties.*° 


381t is important to note that he uses the word ordinary three times in the course 


of a short paragraph: ordinary course of things, ordinary maritime adventure, ordinary 
earnings. 

89(1889) 14 App. Cas. 519, at p. 523. 

‘(Lord Burleigh comes forward, shakes his head, and exit.| 

Sneer. He is very perfect indeed! Now pray what did he mean by that? 

Puff. You don’t take it? 

Sneer. No, I don’t, upon my soul. 

Puff. Why, by that shake of the head, he gave you to understand that even 
though they had more justice in their cause, and wisdom in their measures— 
yet, if there was not a greater spirit shown on the part of the people, the 
country would at last fall a sacrifice to the hostile ambition of the Spanish 
monarchy. 

Sneer. Zounds! did he mean all that by shaking his head? 

Puff. Every word of it—if he shook his head as I taught him."’ (Sheridan, 
The Critic, Act III, sc. 1.) 

In an interesting article entitled ‘‘The English Rule as to Liability for Unintended 
Consequences” in 33 Michigan Law Review (1935), at pp. 829 ff., Mr. G. C. Tilley 
advances the ingenious suggestion that in The Edison Lord Wright classified ‘‘the 
various interests in which a man may be injured: his person, his property, his profit- 
earning capacity, and his financial position or trade relations” (at p. 849), and that 
‘since it is believed that Lord Wright decided The Edison case on the ground that 
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Will a similar rule that interference with such third-party contracts 
is a relevant item of damage be applied in the case of other chattels? 


This is the question which was discussed in The Arpad," but the answer 


to it is far from clear, especially as the Court of Appeal was divided in its 
views. The essential facts can be stated shortly. The plaintiffs, who 
were English grain merchants, had bought from a German merchant in 
August, 1930, 1,000 tons of special Roumanian wheat, “as per sample 
727”, at 36s. a quarter, and immediately resold it at 36s. 6d. The wheat 
was shipped on the S.S. Arpad, belonging to the defendants, but when she 
arrived at Hull in January, the defendants failed to deliver 47 tons. 
Meanwhile between August and January the price of wheat had gone 
down by from 12s. to 16s. a quarter. As the defendants did not deny 
that they were liable for the 47 tons’ short delivery, the only question to 
be determined was the value of the lost wheat. The problem can be stated 
ina simple form: was the test to be the value of the wheat to the plaintiffs 
or was it to be the real value of the wheat, i.c., unaffected by any resale 
contracts into which the plaintiffs had entered? If the first test were 
adopted the value of the wheat would be 36s. 6d., as this was what the 
plaintiffs would receive for it under the resale contract, but if the second 
test were followed the figure would be materially less. Unfortunately in 
reading some of the judgments in The Arpad it is not always possible to 
determine whether the judge in discussing the value of the wheat is 
referring to the value to the plaintiffs or to the real value. Thus Bateson 
J. said: “I think the question is, what is the value of the goods to the man 
who has lost them. If in fact he has sold the goods I think that may be 


some evidence of what their real value is."** 


But in the rest of his judg- 
ment it seems clear that he is concerned with what “the plaintiffs have in 
fact lost’, and not with the actual value of the wheat, for he says that 
“It is no restitutio in integrum to give the plaintiffs wheat worth only, 


according to the defendants, 20s. to 24s. or 26s’'.' 


Similarly it is not 
always possible in reading Scrutton L.J.’s judgment in the Court of Appeal 
to be certain which test he has adopted. To avoid this confusion it is 
convenient to consider the “‘real value” and the “value to the plaintiffs” 


tests separately. 


defendant owed no duty to that interest as to which plaintiff claimed invasion, his 
other remarks have the authority only of dicta’ (at p. 851). All this is based on nine 
lines at the bottom of p. 461 in which Lord Wright distinguishes physical weakness 
from financial disability. If this is the ratio decidendi of the case, then we can only 
say: ‘‘Zounds! did he mean all that by shaking his head?” 

411934] P. 189. 

“Jbid., at p. 191. 

“Jbhid., at p. 192. 
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If the “real value” test is adopted, how are we to determine this real 
value? If there is a market for the goods, the answer is an obvious and 
simple one—the real value is the market value.“ But in the instant case 
no Roumanian wheat of similar quality was for sale at Hull so that no 
market quotation was available. How, then, could the real value of the 
wheat be established? To prove this the plaintiffs offered as evidence 
(a) the price they had paid for the wheat when they bought it from the 
German seller, and (b) the price for which they had resold the wheat. 
‘To support evidence (a) there is Lord Esher’s statement in Rodocanachi 
v. Milburn that, “If there is no market for such goods, the result must be 
arrived at by an estimate, by taking the cost of the goods to the shipper and 
adding to that the estimated profit he would make at the port of destina- 
tion”.*® To support evidence (b) there is the frequently cited case of 
France v. Gaudet.*® In that case the plaintiff, who had purchased 100 
cases of champagne for 14s. per dozen resold them at 24s. The defendants 
having converted the champagne so that the plaintiff could not deliver it 
under the resale contract, the only question to be determined was how 
could the value of the champagne be established, inasmuch as champagne 
of the like description could not be purchased in the market. It was held 
that the plaintiff was entitled to recover at the rate of 24s. per dozen. 
It is exceedingly difficult to determine from the judgment of the Court 
of Queen’s Bench delivered by Mellor J. on what ground the case was 
decided, for no clear distinction is drawn between “actual value” and 
“value to the plaintiff’: thus the court says that the plaintiff “thereby 
sustains ‘an actual present loss’, which appears to us to be a convertible 
term with ‘actual value’’’.**? Other parts of the judgment, however, 
suggest that the Court was concerned with the actual value of the cham- 
pagne as proved by the sale.** It is important to note on this point that 
the Court says that where the tools of a man’s trade are converted only 
the actual present value can be recovered and not damages for incon- 


*4Rodocanachi v. Milburn, (1886) 18 Q.B.D. 67; Horne v. Midland Railway Company, 
1873) L.R. 8 C.P. 131; Williams v. Agius Lid., [1914] A.C. 510. Cf. Mayne, On 

Damages, at p. 17: ‘‘For non-delivery of goods, either by breach of contract to deliver 
or to carry, the damages are the market value at the time when and place where the 
goods ought to have been delivered, deducting therefrom what the plaintiff would have 
had to pay to get the goods, by way of freight or otherwise.”’ 

#5(1886) 18 QO.B.D. 67, at p. 76. 

46(1870-1) L.R. 6 Q.B. 199. 

‘7Ibid., at p. 205. 

48In Horne v. Midland Railway Company, (1872-3) L.R. 8 C.P. 131, at p. 132, 
Mellor J. himself explained his judgment in France v. Gaudet: ‘‘ That case was peculiar, 
Champagne of a similar quality was said not to be procurable in the market. There 
was, therefore, no other test of the value of the goods.”’ 
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venience as this would be “special damage” not affecting the value of the 
tools. But whatever the grounds on which France v. Gaudet was decided, 
it is clear that the facts in that case were essentially different from those 
in The Arpad. ‘The contract of salé which was given as evidence of the 
value of the champagne had been made the day before the conversion, 
while in The Arpad the sale and the resale of the wheat had been made 
five months before, at a time when the market for wheat was admittedly 
much higher than on the day when the defendants failed to deliver the 
47 tons. In the first case the evidence which the sale furnishes is cogent 
and persuasive, while in the second it is of no practical importance. This 
is a question not of law but of common sense. If all other wheat fell 30 
per cent. in value between August and January, it is not only reasonable, 
but inevitable, to hold that the price of Roumanian wheat, even of a 
superfine quality, had similarly decreased. ‘Therefore if the real or actual 
value of the wheat at the time when it should have been delivered in 
January was the correct measure of damages, then the contracts of sale 
and resale made under admittedly different conditions were not material 
on this point. 

The plaintiffs, however, argued that, apart from any question of actual 
or real value, they were entitled to recover the value of the wheat to them, 
i.e., the amount they would have received for the wheat if they could have 
performed their resale contract. It is here that The Edison becomes 
apposite, for in that case the plaintitfs recovered damages both for the 
actual value of the dredger and for interference with the contract with 
the Patras harbour board. If in The Edison a contract made with a third 
person was not extrinsic and special to the plaintiffs, why should a resale 
contract in The Arpad be extrinsic? As far as these contracts were 
concerned, the only difference between them was that the one was a 
contract for work to be done while the other was for goods to be supplied. 
On what ground, then, can the two cases be distinguished ? 


No distinction can be drawn on the ground that the one case was in 


admiralty while the other was at common law, for “there is no special 


rule of the Admiralty Court governing the question [of remoteness of 
damage] and the law there administered in relation to such a matter is the 
same as prevails at common law’’.*® The distinction, if there is a valid 
one, must, therefore, be based on the difference between a ship and other 
ordinary marketable chattels. It is here that Scrutton L.J., an adherent 
of the direct consequence rule,” and the other Lords Justices part company. 
According to him The Edison established a general rule covering “the 


“The Argentino, (1889) 14 App. Cas. 519, at p. 522 


On this point see Salmond on Torts, ed. 9, at pp. 140 ff 
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damages for torts to property’,"' the test depending on whether the 
damage was direct or not. It follows that the result must be the same 
whether the chattel is a ship or not, for what is direct in the one case must 
be direct in the other. If it is the direct consequence of the sinking of a 
ship that an engagement which has been secured with a third party will 
be frustrated, then it must also be a direct consequence of the destruction 
of any other chattel, e.g., wheat, that a contract of sale made with a third 
party cannot be fulfilled. Scrutton L.J. therefore held that the owner 
of the wheat in The Arpad could recover the loss he had sustained in not 
being able to complete his resale contract, just as the owners of the 
dredger in Te Edison had been held to be entitled to recover damages for 
interference with the harbour contract. 

But if in place of the direct consequence rule we substitute as the test 
of remoteness the ordinary consequences of the wrong, then The Edison 
and the majority judgments in The Arpad can be easily reconciled, for it 


is not only possible but necessary to distinguish between a ship and an 


ordinary marketable chattel. If a ship is sunk it is an ordinary conse- 


quence that any engagement that has been secured will be frustrated, but 
if wheat is converted it is not an ordinary consequence that the owner will 
have to default on a resale, as other similar wheat can usually be purchased. 
It follows that Greer L.J. must have adopted the ordinary consequence 
test of remoteness when he said: “I see nothing in the decision of the 
House of Lords in The Edison which has any bearing on the question as 
to what is the measure of damage, whether claimed in contract or tort, 
for the wrongful deprivation of a marketable article which has been 
bought for sale and can be sold.”** Similarly in referring to The Edison 
and The Argentino Maugham L.J. says: “These cases, it is true, were 
cases of damages due to negligence by a wrongdoing vessel, resulting in 
the destruction of a vessel engaged in a profit-earning enterprise, and to 
such cases special considerations apply.”** The majority view in The 
Arpad, therefore, is that circumstances which may be relevant in deter- 
mining remoteness of damage in the case of ships may be irrelevant in the 
case of other marketable chattels. This view is supported by the fact that 
in The Edison Lord Wright limited his citations to shipping cases and 
did not discuss the authorities dealing with other chattels. 

If, however, Scrutton L.J. is right in holding that the test of remote- 
ness in tort is the direct consequence rule, so that no distinction can be 
drawn between ships and other chattels, then what is the position? It 

[1934] P. 189, at p. 205 


‘Ibid., at p. 217. 
‘Thid., at p. 233. 
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thereupon becomes necessary to decide a question of great interest and 
difficulty : is the law concerning remoteness of damage the same in contract 
and in tort? As most of the cases deal with breach of contract, it is 
convenient to begin with them. 


The general rule in the case of a breach of contract whereby the 


plaintiff is prevented from performing a sub-contract with a third person 
or of carrying on some independent activity of his own, is that such 
damages are too remote.** They are too remote because, in the words 
of some of the cases, they were not in the contemplation of the parties 
when they entered into the contract, or because, according to another 
school of thought, they are not the sort of damages which might be 
expected to follow in the ordinary course of events.®* Only in those cases 
in which the defendant has had such notice of the sub-contract, or of the 
possibility of a sub-contract, that he must be held to have accepted the 
risk relating to it when he entered into the contract, can he be held liable 
for such damages.** It is only in rare and exceptional cases that a carrier 
will be held to have incurred this liability; perhaps Simpson v. London 
cy NW. Railway Company” is the best example of such peculiar circum- 
stances. In that case the plaintiff, a manufacturer who exhibited samples 
of his goods at agricultural shows, delivered them upon a show-ground to 
the agent of the company to be carried by a particular day to a show- 
ground at another place, but the sample did not arrive until the show was 
over. The plaintiff was held entitled to damages for his lost profits, as 
in the special circumstances the railway company must be held to have 
contemplated and assumed this risk. But Horne v. Midland Railway 
Company,"* the facts of which are too well known to need repetition, 
shows how difficult it is to displace the ordinary rule that a carrier is not 
liable for loss connected with resales or other sub-contracts. On the 

“Of the many cases on this point those most frequently cited are Hadley v. Baxen- 
dale, (1854) 9 Ex. 341; British Columbia Saw Mill Company v. Nettleship, (1868) L.R. 3 
C.P. 499; Horne v. Midland Railway Company, (1873) L.R. 8 C.P. 131; Rodocanachi v 
Milburn, (1886) 18 Q.B.D. 67. 

Cf, Cotton L.J. in McMahon v. Field, (1881) 7 Q.B.D. 591, at p. 597: ‘It is said 
that the rule is that the damage to be recoverable shall be such as would be fairly in 
the contemplation of the parties at the time the contract was made as the probable 
result of a breach of it; but in my opinion the parties never contemplate a breach, and 
the rule should rather be that the damage recoverable is such as is the natural and 
probable result of the breach of contract.” 

Cf. Salter J. in Patrick v. Russo-British Grain Export Company Lid., [1927] 2 K.B 
535, at p. 540: ‘The buyer must satisfy the Court that the seller understood that in 
the event of resale at a profit, he would be called on to pay the loss of profit on resale 
in the event of non-delivery and was content to take the risk.”’ 

(1876) 1 Q.B.D. 274. 
§(1873) L.R. 8 C.P. 131. 
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other hand, in the case of a contract for sale of goods by a manufacturer 
or merchant, as contrasted with a contract of carriage of goods, the courts 
are more ready to imply liability for the loss arising from the plaintiff's 
inability to perform his resale contract.” This is in accord with ordinary 
business understanding, for a carrier as a rule is not concerned with the 
purpose of the shipment, while the merchant or manufacturer when 
selling his goods may know that the purchaser has resold or will resell, 
and will call on him to pay the loss of profit in the event of non-delivery. 
Probability that there will be a resale is not enough: there must in 
addition be some reason for assuming that the seller has accepted 
liability.°° As Lord Haldane said in Hall v. Pim (Junior) & Company :* 
“I do not think that the real question is one of probability or of circum- 
stances foreseen by the seller. It is to my mind a pure question of the 
terms of the contract itself." As in the present case the owners of the 
Arpad were carriers, and as no special conditions seem to have been 
attached to the contract of carriage, it seems almost impossible to argue 
that they could be held liable in contract for damages arising from the 
plaintiffs’ resale contracts with third parties, even though they knew of 
the possibility or even probability that such resale contracts would be 
made, 

But in the present case the plaintiffs’ claim was not merely for 
damages for breach of contract, but was framed in the alternative as a 


claim in tort for damages for conversion. It is immaterial for the purpose 


of this paper to discuss whether an action based simply on non-delivery 


of goods could be treated as one founded on tort, as all the three Lords 
Justices were prepared to deal with the question as one of tort law." 


"Grébert-Borgnis v. Nugent, (1884) 15 Q.B.D. 85; Hammond © Company v. Bussey, 
1888) 20 Q.B.D. 79; Patrick v. Russo-British Grain Export Company Ltd., {1927 
2 K.B. 535; Hall v. Pim (Junior) &@ Company, (1928) 33 Com. Cas. 324 

6°Cf. Willes J. in British Columbia Saw-Mill Company v. Nettleship, (1868) L.R. 3 
C.P. 499, at p. 509: ‘‘ The knowledge must be brought home to the party sought to be 
charged, under such circumstances that he must know that the person he contracts with 
reasonably believes that he accepts the contract with the special condition attached to it 

61(1928) 33 Com. Cas. 324, at p. 327. 

®t is interesting to contrast Hall v. Pim (Junior) & Company (supra) with 
Williams Brothers v. Ed. T. Agius Ltd., (1914) A.C. 510. In James Finlay & Company 
v. N. V. Kwik Hoo Tong H.M., {1929} 1 K.B. 400, at p. 410, Scrutton L.J. said: ‘'I 
only desire to say, on the question of sub-contracts, that I hope the House of Lords 
may soon have an opportunity of explaining how their decision in Hall v. Pim (Junior 
& Co. is to be reconciled with their decision in Williams Bros. v. Agius.’ It is suggested 
that in both cases the resale could be foreseen, but only in the Hall Case was liability 
accepted by the defendant when the contract was made. 

®8Cf, Greer L.J., [1934] P. 189, at p. 219, and Maugham L.J. at p. 232, citing 
Fleming v. Manchester, Sheffield © Lincolnshire Railway Company, (1878) 4 Q.B.D. 81. 
See also Halsburv's Laws of England, vol. 25, p. 273 and vol. 27, p. 892, note n. 
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Assuming, therefore, that the damages due to the resale contract were 
too remote when the claim was for breach of contract, were they also 
too remote when the claim was in tort? Or to put it more shortly: is the 
rule as to remoteness of damage the same in contract and in tort? “No”, 
said Scrutton L.J. for “the real distinction is, I think, between a tort, the 
damages for which do not require notice to the wrongdoer of their prob 
ability, and contract, where Hadley v. Baxendale requires the conse- 
quences to be in the contemplation of the parties.”** Strange to say, this 
seems to be a complete reversal of the view he expressed in The Edison, 
for he there said: “Generally, however, it is clear on the authorities that 
the measure of damages is the same in Admiralty and common law; and 
that it is the same in tort and breach of contract, except that in the latter 
case damages can be given in respect of circumstances which were in 
the contemplation of the parties at the making of the contract, which 
damages would not be given in tort.”*° The fact that so great a judge as 
Lord Justice Scrutton could contradict himself within the course of two 
years on so fundamental a point in the law of damages shows how 
confused and uncertain this subject is.°° Which of the two conflicting 
statements is correct? To support the view that there is a different test 
as to remoteness in tort and contract, the learned Lord Justice says that 
in contract the defendant is only held liable for consequences that may be 
supposed to be in the contemplation of both parties as the result of the 
breach,” but, “in the cases of claims in tort, damages are constantly given 
for consequences of which the defendant had no notice”. To make this 
distinction clear he gives the following illustrations: “You negligently 
run down a shabby-looking man in the street, and he turns out to be a 
millionaire engaged in a very profitable business which the accident dis 


ables him from carrying on, or you negligently and ignorantly injure 


the favourite for the Derby whereby he cannot run. You have to pay 


damages resulting from the circumstances of which you have no notice.’”** 
But is not exactly the same true in the case of breach of contract? A 
railway company sells a ticket to a shabby-looking man and then injures 
him: can it limit its damages by proving that it had no idea that he was 

411934] P. 189, at p. 205. 

*5[1932] P. 52, at p. 61. 

*6Similarly Mayne, On Damages, is not quite clear on this point. At p. 10 he 
says: ‘‘In contract the measure of damages is much more strictly confined than in tort. 
As a general rule, the primary and immediate result of the breach of contract can alone 
be regarded."” But at p. 95 he takes the view that “upon the question of remoteness 
of damage there is no distinction between actions upon contract and those not upon 
contract”. 

7[1934] P. 189, at p. 202 

"8 bid 





Two Cases ON DAMAGES 19 


the leading barrister at the chancery bar? Or a farrier negligently shoes 
the favourite for the Derby so that he is lamed: can he limit his damages 
by proving that he did not know that the horse was a valuable one? Is 
not the defendant equally liable both in tort and in contract for those 
damages which ordinarily and in the usual course of things flow from the 
Wrong, irrespective of his own personal expectations? Is not Greer 
L.J.’s test in the case of breach of contract, “Such damages as may fairly 
and reasonably be considered as arising naturally according to the usual 
course of things’’,®’ equally applicable in the case of torts? As has been 
frequently said, in making a contract a promisor does not contemplate 
its breach*® so that in ordinary circumstances there is no reason to imply 
a limitation of lability. Why should a man who has deliberately and 
voluntarily assumed a liability (contract) be held less strictly to his 
performance than one who is bound by a duty which he has not accepted 
of his own free will (tort) ?** Of course, a contract may contain certain 
special terms extending or limiting the promisor’s liability, but there 
seems to be no persuasive argument why, apart from this, a distinction 
should be drawn between remoteness in contract and tort. 

Having assumed, however, that there is a distinction between these 
two branches, Scrutton L.J. reaches the conclusion that the numerous 
contract cases which hold that a contract of resale cannot be considered 
in determining the damages are not in point, and that where there is 
“the tort of conversion, the goods owner can claim in tort for conversion 
and bring in the loss on a contract of resale without proving notice of it 
to the carrier, unless there is some very unusual feature in the contract”’.** 
Why an exception should be made in the case of a “very unusual feature” 


is not clear, for if the test of damage is the direct instead of the ordinary, 


in the usual-course-of-things consequences, it is obvious that an unusual 
feature ought not to affect the question of remoteness. If, as Serutton 
L.J. says, “the damages in conversion should be the value to the purchaser 
or goods owner at the time of the conversion”,”* there seems to be no 
reason why the owner should not recover their whole value to him, 


*Jbid., at p. 211. 

7°Cf. Martin B. in Prehn v. Royal Bank of Liverpool, (1870) L.R. 5 Ex. 92, at p. 100: 
‘The test has been put in another form namely, that they must be such as a court or 
jury may reasonably consider to be those which the parties would certainly contemplate. 
I do not believe that to be the true test; for those who make contracts mean to fulfil 
them; it is therefore idle to enter into the consideration of what will happen if the 
contract is broken.” 

71On this point see Mr. Justice Porter's valuable article ‘‘ The Measure of Damages 
in Contract and Tort"’ in 5 Cambridge Law Journal (1934), at p. 186. 

72(1934] P. 189, at p. 203. 

™JIbid., at p. 205. 
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however unusual that value may be. It is true that in fall v. Pim 
(Junior) & Company, Viscount Dunedin said, “The contracts [of resale] 
must have been entered into before the time of delivery, and they must be 
contracts in accordance with the market, not extravagant and unusual 
bargains”’,** but he was speaking in a contract case of liability for a resale 
which the defendant was held to have specially accepted. It was reason- 
able, therefore, to hold in that case that he had not accepted such liability 
for an unusual contract, but there is no reason to restrict such liability in 
a tort case if the direct consequence rule applies. Scrutton L.J.’s dictum 
shows that even those who profess to believe most wholeheartedly in this 
rule are forced to limit it in practice by excluding “very unusual features”. 
Against Lord Justice Scrutton’s view, that the test of remoteness in 


contract and tort is not the same, there is a formidable body of dicta by 


such great judges as Lord Bowen,** Lord Herschell,”° and Viscount 
Dunedin,” and, in the case of The Notting Hill,** the Court of Appeal 
seems to have specifically decided the point. A ship having been damaged 


by a collision with another ship, the owners of the cargo on the former 
claimed damages from the owners of the latter ship. The question which 
alone was considered by the court was whether the rule as to remoteness 
laid down in The Parana, a contract case, which the President in the 
court of first instance had followed “with regret”, 


was binding on the 
Court of Appeal. Brett M.R., Bowen, and Fry L.J]. 


JJ. were unanimous in 
holding that they were bound, as “the rule with regard to remoteness of 
damage is precisely the same whether the damages are claimed in actions 
of contract or of tort, and it has been laid down many times both in 
Hadley v. Baxendale and other cases”.“’ In view of this great weight of 
authority, Greer and Maugham L.JJ. took the view that, even if it were 
desirable, it was too late to change the law on this point. Greer L.]. 
says: “It has been laid down in judgments of high authority with which 
1 do not find myself able to differ, that the measure of damages in cases 
ef tort are the same as those in cases of contract, with the exception that 
in cases of tort the Court has only got to consider the first rule in Hadley 
v. Baxendale, whereas in cases of contract there may be, under the second 


rule in Hadley v. Baxendale, a larger measure of damages’ ;*' and 


1(1928) 33 Com. Cas. 324, at p. 330 

‘Cobb v. Great Western Railway Company, |1893) 1 Q.B. 459 
®The Argentino, (1889) 14 App. Cas. 519, at p. 522 
'The Susquehanna, (1926) A.C. 655, at p. 661 
8(1884) 9 P.D. 105. 

(1877) 2 P.D. 118. 

$°(1884) 9 P.D. 105, at p. 113 

*1(1934] P. 189, at p. 216. 


+e 
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Maugham L..]. takes a similar view when he says that there is “no state- 
ment in any judgment that the damages might be higher on the allegation 
of a tort than they would be in contract’’.** 

If, then, the rule as to remoteness of damages is the same in both 
contract and tort, how can The Edison and The Arpad be reconciled? 
Maugham L.J., in explaining why the resale contracts could not be con- 
sidered on the question of damages in The Arpad, says: “A loss on such 
sub-contracts is not the natural and direct result of the tortious act, any 
more than a special loss arising from the impecuniosity of the plaintiff 
(another circumstance regarded as peculiar to him), which is held to be, 
to use Lord Wright’s phrase in The Edison, ‘outside the legal purview of 
the consequences of these acts’.”“* But Maugham L.J. seems to have 
forgotten here that in The Edison the contract which is important from 
our point of view is not the hire of the Adria but the contract with the 
Patras harbour board. Loss on this contract was held to be the natural 
and direct result of the tortious act of sinking the dredger, and was not 
a special loss outside the legal purview of the consequences of this act. 
In other words, in the case of the destruction of a ship, interference with 
a contract made by the plaintiff with a third party is said to be a natural 
and direct result, while in the case of the loss of wheat it is not. This 
apparent inconsistency is due to the unfortunate use of the words “natural 
and direct”, for in both The Edison and The Arpad interference with the 
third-party contract was equally direct; where the cases differed was that 
in The Edison such interference was, to use Greer L.J.’s words, “in the 
usual course of things” while in The Arpad it was not. In Rasselas, 
Prince of Abissinia, Imlac, the philosophic poet, says: ‘Inconsistencies 
cannot both be right, but, imputed to man, they may both be true. Yet 
* Are The Edison and The Arpad striking 


examples of such human inconsistency, as Scrutton L.J. thought they 


diversity is not inconsistency.”* 


were, or is it not more correct to say that they illustrate the natural 
diversity’* which must be found in the law of damages if it is to do its 


“Jbid., at p. 233 

SJbid., at p. 233. 

‘Chap. viii. 

‘sThat such diversity may exist according to the nature of the subject-matter is 
recognized by Greer L.J. when he says (at p. 221) that his judgment in The Arpad must 
not be treated as a binding decision with regard to the measure of damages in the case 
of an action for damages for personal injuries. A, while on his way to deliver a lecture 
for an exceptionally remunerative fee, is negligently run down and injured by B in his 
motor car. Can A recover the fee as damages from B? The answer seems to depend 
on whether the judges will think the ship rule or the chattel rule the more desirable in 
these circumstances: in the argument counsel will quote as many cases as the patience 
of the judges will permit, and statements will be made in a firm voice concerning remote, 
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work efficiently? Instead of concealing this diversity by saying of identical 
consequences that the one is a direct result and the other is not, would it 
not be better to state that the same consequence may be “in the ordinary 
course of things” in the case of one chattel and not in the case of another ? 

The conclusions which can be drawn from the judgments in The 
“Irpad can, therefore, be stated as follows: 

(1) The rule as to remoteness of damage is the same in contract and 
tort, except that in a contract special provision may be made extending 
or limiting such liability. 

(2) In the case of ordinary marketable*’ chattels, loss arising from 
interference with contracts of resale or other third-party contracts will be 
disregarded because such interference is not in the usual course of things. 
In a contract, ¢.g., of sale or carriage, the promisor may, however, assum 
liability for loss arising from interference with a sub-contract. 

(3) When ordinary marketable chattels are converted (tort) or not 
delivered (contract), the owner is only entitled to their actual value: in 
determining the actual value, contracts of purchase or sale made under 


different circumstances are not material evidence. 


Having attempted to analyse The Edison and The Arpad separately, 


is it possible by comparing the results to state any conclusion which will 
be relevant to the general principles of the law of damages? It is 
suggested that the outstanding importance of these two cases taken 
together is that they emphasize, explicitly in Greer L.J.’s judgment and 
implicitly in those of the other judges, that the ordinary consequence rule 
is the only satisfactory test of remoteness, and the only one which will 
reconcile apparent inconsistency of the various precedents. 

In accepting this rule as the correct test of remoteness, the Courts are 
returning to a rule which so many great common-law judges followed in 
the nineteenth century. Thus in Hoey v. Felton, Erle C.J. said that 
damage was remote if it “does not immediately and according to the 
common course of events follow from the defendant’s wrong: they are 
not known by common experience to be usually in sequence.”** In Horne 
v. Midland Railway Company, Blackburn J. said that damages were not 
remote “provided that they are such as may fairly and reasonably be con- 


sidered as arising directly and naturally, that is to say, in the ordinary 


proximate, direct, efc., consequences, but in the last analysis the decision will be de 
termined by what the judges think is fair and reasonable in the circumstances. Two 
cases which will probably be cited on this point are Bradshaw v. Lancashire and York 
shire Railway Company, (1875) L.R. 10 C.P. 189, and Hoey v. Felton, (1861) 11 C.B 
N.S. 142. 
‘6A chattel may be marketable although, at the moment, there is no market for it. 
1861) 11 C.B. N.S, 142. 
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course of things, from such breach of contract”.SS Lord Esher in The 
Argentino stated the rule even more compactly when he said that the test 
was whether it “can be shewn that the result which has occurred is such 
as would be the consequence of the act in the ordinary course of things”.* 
lt was because this principle was a simple and understandable one that 
Lord Herschell was at that time able to say: “I do not think there has 


heen much difference of opinion as to what constitutes remoteness of 
damage.”’*° 


Of course, this rule will not give us a fixed measure by 
which every problem in damages can be solved automatically in the same 


way. The question of remoteness will be one of fact for each case, and 
whether a consequence follows “in the ordinary course of things” will 
depend on the particular circumstances. This question will have to be 
decided, in Lord Wright's words, by practical reasons and not on grounds 
of pure logic. Common sense tells us that the same automatic test ought 
not necessarily to be applied to a ship and to ordinary marketable chattels: 


it 


it is satisfactory that the law has reached the same conclusion. 


A. L. Goopitar1 
University College, 
(xford. 


(1873) 8 C.P. 131, at p. 140 
$9(1888) 13 P.D. 191, at p. 198. 
The Argentino, (1889) 14 App. Cas. 519, at p. 523 
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HE middle ages rarely replaced one institution with another. New 

responsibilities and growing intelligence gave rise almost impercep- 
tibly to new organizations, which for centuries might overlap and compete 
with the old before they finally superseded them. ‘Thus after the intro- 
duction of the practice, late in the twelfth century, of regularly enrolling 
court proceedings, older methods for ascertaining what had occurred at 
a session of a court did not disappear ; indeed the suggestion that the rolls 
might substitute completely for, and make unnecessary resort to, the older 
practice of oral record would have impressed contemporaries not at all. 
In Normandy, the author of a long and important book of Norman law, 
the Grand Coutumier de Normandic, though writing late in the second 
quarter of the thirteenth century, will find it not impossible to discuss in 
detail the rules as to the manner in which what had happened in a court 
on a previous occasion may be proved without making the smallest refer 


ence to the rolls upon which the events presumably were recorded.*. And 


similarly in England, when plea rolls are still new, it is primarily to the 


justices before whom the pleas had been heard, their memories aided now 


by their rolls, or if the proceedings had occurred during the session of an 
cyre, aided by the record of the county,’ or, if needs be, by the original 


recognitors of an assize,”® that litigants, who continue to put themselves 


y 


'Viollet, “Les coutumiers de Normandie” in //tstoire littéraire de la France 
(1906), vol. XXXIII, pp. 153-4; Delisle, Mémoire sur les anciennes collections de 
ugements de l'Echiquier de Normandie (Paris, 1864), at p. 257, n. 2; Besnier, La 
Coutume de Normandie (Paris, 1935), at pp. 116-9. 

2Glanvill, De Legibus, lib. vii, c. 5. In 1207 (Curia Regis Rolls, v, p. 50) to 
prove a fine levied in the county, since almost all the judges before whom it had 
been done were dead (“eo quod fere omnes justiciarii obierunt’) the sheriff was 
ordered to seek the record of the county. In 1211 (C.R.R., vi, p. 135) two justices 
in eyre, John Grey, bishop of Norwich, and Walter de Crepping, “veniunt et record 
antur”. One of the parties “hoc audito, non vult contradicere recordo curie” but 
proceeds to show the case could not have ended as the justices record. Since it did 
not seem to the court that the record of the two justices was sufficient, “preceptum 
est quod vicecomes faciat venire coram domino rege xii milites de comitatu ad 
faciendum simul cum justiciariis recordum illud”. 

C.R.R., iii, p. 45 (“ponit se super rotulos anni primi regni regis Ricardi et 
super recognitores de eadem assisa”). In 1211 (C.R.R., vi, p. 162) the question 
whether an assize had been brought “tempore regis Henrici patris coram Ricardo 


de Luci tunc capitali justiciario” is settled by an inquest which is to report “utrun 


assisa capta fuit sicut dictum est necne”. The sheriff is instructed to inquire 


quis sit superstes qui fuit recongnitor in assisa illa” 


24 
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upon the recordum curie and to vouch the justices to warranty, appeal.‘ 
The justices, in turn, “record”, and this record, which may be oral or by 


writ, takes the form of a deposition: a narrative statement of facts based 
apparently upon the deponents’ experiences and their recollection of them; 
frequently, it is but a simple reply to the question put.’ Though there is 
every reason to believe that the justices had consulted their rolls, there 
is no mention of rolls as such, for, though we bear in mind that the dis- 
tinction between official and private documents is largely a fruitless one 
when applied to judicial records at this early date, we nevertheless may 
say that in the early thirteenth century the written rolls of decisions might 
be distinguished only with difficulty from the private memoranda of the 
justice, with which a litigant or another court, desirous of being apprized 
of a past judicial event, could have little direct concern.* Just as before 
rolls were kept, the testimony of the judge before whom the matter had 
heen pleaded, if, of course, he were still alive,” remained the most effective 


4C.R.R., i, p. 418; ii, pp. 15, 41, 210; iv, pp. 210, 264, 306; v, p. 49; vi, pp. 
23, 308, 327; Maitland, Bracton’s Note Book, ii, at p. 79. The existence of rolls is 
reflected in the pleas of litigants who put themselves upon the “justiciarios et rotulos” 
or seek the “recordum curie et rotulorum”. C.R.R., i, pp. 57, 177; iii, pp. 168, 170; 
iy, p. 36; D. M. Stenton, Rolls of the Justices in Eyre (Selden Society), nos. 142, 
412, 928. But “rolls” is used in no technical sense. D. M. Stenton, The Earliest 
Lincolnshire Assize Rolls (Lincoln Record Society), at p. xxii. For this period 
Professor Woodbine’s statement in his edition of Glanvyill (p. 241) that in the king’s 
courts, with their written records, it was customary to vouch the rolls, must be 
taken with caution. 

“C.FER., 8, Pi 209: ¥, D« 1733 ii, p: 193 vi, vo. 34. 

®There are many rolls which differ from one another in substance and verbal 
iorm. C.R.R., iii, pp. 301, 334; Bracton, De Legibus, f. 352b; Maitland, Bracton’s 
Vote Book, i, at p. 66; English Historical Review (1924), vol. XXXIX, p. 268; 
¥V.B.5 Edw. II (ed. Bolland, Selden Society), at pp. xi-xviii. In the late thirteenth 
and in the fourteenth century it was still customary to allow a judge to retain his 
rolls until his death, and it was frequently years afterwards before his executors or 
his clerk were told to return his records. Sayles, Select Cases in the King’s Bench 
of Edward I (Selden Society), at pp. cxvi-cxxii; cliv-clxx; Stenton, Rolls of the 
Justices in Eyre, at pp. xix-xx. Certainly in 1194 plea rolls are held in less esteem 
and regarded as serving more temporary purposes than the great rolls of the ex- 
chequer, for litigants make payments to have cases entered on the pipe roll both 
where the case is before itinerant justices, and where it is before the central court 
at Westminster. Pipe Roll 5 Rich. I, at p. 29; 6 Rich. I, at p. 163. Cf. Richardson, 
“An Early Fine” in 48 Law Quarterly Review (1932), at p. 415. 

*Glanvill, De Legibus, lib. viii, c. 8: if the judges before whom a fine had been 
levied could not remember it (or if they were dead) the court would act as though 
none had been levied. This is, of course, prior to the introduction of the device of 
the “foot”. In 1203 a litigant at Northampton referred to a case heard “in the court 

i the lord king in the time of king Henry before Sir H. archbishop of Canterbury, 
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way of establishing the fact. Thus at Lincoln in 1202, when it was un 
certain what had happened in two earlier suits before Geoffrey fitz Peter, 
it is to him that reference is made, not to his roll. And at Westminster, 
where pressure of increasing litigation tended to make an appeal to the 
record of the court, whose intimate connexion with the exchequer should 
be noted, a simple reference to a roll,® when Ellis de Bello Campo and 
Constance, his wife, alleged that Guy de Fukeworth had lost a suit “in 
curia domini regis coram justiciariis suis apud Westmonasterium 

scilicet coram Simone de Pateshulle, E. de Faucumberge, J. de Gesting 
fet] Waltero de Crepping’, and this was denied, the fact was determined 
not by reference to a roll but by summoning the justices “qui tune fuerunt 
justiciarii” who came and recorded (‘‘venerunt et recordati fuerunt” ) 
what had occurred before them.’® This must be due in part to the small 
ness of staff and contiguity of offices of the curia, in part to the continuance 
of a practice universal in the absence of rolls, but we must note that a 
written record made at the time of the event did not have a special sanctity 
in the popular view, and that this is especially true of written rolls that 


were brief and informal, and made to serve primarily as memoranda ot 


then dean of York, and before Osbert fitz Hervey and master Godfrey de Insula, 
who are alive, and before other justices who are dead And he thereupon vouches 
the king’s court and the aforesaid justices to warranty.” In 1214 (C.R.R., vii, p. 66), 
the defendant in an assize of darrein presentment claimed that the plaintiff's father 
had unsuccessfully urged the same suit “tempore regis Ricardi” before itinerant 
justices and again “coram justiciariis apud Westmonasterium”. The defendant “de 
recordo curie dicit quod, si justiciarii presentes essent, inde poneret se super cos, 
set omnes obuerunt [sic]” 

8The Earlicst Lincolnshire Assize Rolls, nos. 263, 922; Select Civil Pl 
(Selden Society), no. 231. 

*Though we should not, perhaps, stress the words of litigants reflected through 
the clerk too strongly, of the four cases in the printed curia regis rolls in which the 
litigant places himself simply on the rolls, two concern the rolls of the bench 
C.R.R., i, p. 402 (“ponit se super rotulos curie domini regis de Westmonasterio” ), 


p. 408 (“vocat ad warantum rotulos de Westmonasterio”). Cf. the method of 


vouching exchequer rolls: C.R.R., ii, p. 299 (“vocavit rotulos magni scaccarii’) ; 
\ssize Roll no. 362, m. 8, printed in Transactions of the Royal Historical Society) 
(ser. 4), vol. V, p. 61; (“ponit se super rotulos dle scaccario”). For exchequer 


administrative expedicents which were multiplying rapidly toward the close of th 
twelfth century to produce the highly organized system of the thirteenth, see: Richard 
son, “William of Ely, the King’s Treasurer” in Transactions of the Royal Histori 
Society (ser 4), vol XV, p. 5 

ibid., vol. VIII, p. 151 


10C_R.R., vii, p. 213. Similarly two years earlier, in 1212, Pateshulle, Faucon 


4; Mills, “Experiments in Exchequer Procedure” in 


berg, and Pointon are summoned “et venerunt coram justiciariis et recordantur”. 
C.R.R., vi, pp. 308, 354. 
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the appointment of attorneys, essoins, and assignment of days. The roll 
could avell be brief, for as we have indicated, it did not yet comprise the 
record which the court when required could furnish fully and completely. 
The tremendous growth and consolidation of administrative technique 
during the reign of Henry III, and the similar expansion of the common 
law, clearly visible in a comparison between the treatise that goes under 
the name of Glanvill and Bracton’s huge but unfinished work, will etfect 
very substantial changes in the rolls and in the method of bearing record, 
but it will be many years before traces of earlier practice completely 
disappear. 

Though the cases in Bracton’s Note Book do not give an entirely 
accurate picture of the normal and usual entries upon a plea roll of the 
reign of Henry III," it is safe to say that the general form of enrollment 
varies considerably from that found upon the rolls of Richard and John. 
The entries are longer and reflect a deliberate attempt to put on the roll 
not simply a brief narrative of the proceedings, but all the essential details 
of the suit. This, of course, is but another example of the growth of 
administrative technique in the governmental machine, for throughout the 
century new records, or new divisions in already existing records, make 
their appearance and betray corresponding changes in the methods or in 
the organization of many departments, made without doubt to facilitate 
administration.'* Yet we must look beyond this general departmental- 
ization and improvement in method to explain the expansion of plea roll 


entries satisfactorily, though here, as in the exchequer and chancery re 


forms, the increasing volume of business forms a common underlying 


cause. The rapid multiplication of writs made it necessary to discriminate 
hetween forms of action, and as the technical body of common law grew 
under the hands of Henry’s professional judges—Stephen Segrave, Martin 
Pateshulle, William Raleigh, Henry of Bath, Roger Thurkelby, and Gilbert 
of Preston—the necessary facts in each suit became more and more 
numerous. Similarly, the growth of pleading, for example the use of 


the exceptio in the possessory assizes, drew new facts into the record. 


"The Note Book, of course, consists of cases which interested Bracton and were 
copied for him from the plea rolls into the collection of loose quires which Vinogradoff 
named the Note Book. An examination of the cases marked by Bracton on the rolls, 
not separated from their context, indicates that longer and fuller entries frequently 
were selected. Stenton, Rolls of the Justices in Eyre; Placitorum Abbreviatio, at 
pp. 101 ff. 

12E. F. Jacob, “England: Henry IIL” in Cambridge Mediaeval History (1929), 
vol. VI, p. 273; R. F. Treharne, The Baronial Plan of Reform, 1258-1263 (Man- 
chester, 1932), pp. 18-30; 37-47; Jenkinson and Formoy, Select Cases in the Ex 
hequer of Pleas (Selden Society, 1932). 
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But of more importance is the growth of appellate procedure which mad 
the process of bearing record to a superior court tremendously more 
frequent. No adequate account of the history of this procedure has yet 
heen written: we may see its germ in the 1178 reservation of difficult 
problems for the consideration of the king and his wiser men,'* and by 
the reign of Edward I development is well advanced, and records are no 
longer transferred from one court to another only with difficulty and only 
at the initiative of the court itself. A party to an action may purchase 
a writ in the form of a venire facias calling upon the judges or the 
treasurer and chamberlains of the treasury to send into court any trans- 
cript from the rolls upon which he proposed to rely in support of his case. 
Whether this came from the justices or from the treasury, it is quite 
evidently a simple copy of the proper entry on the roll, even to the in 


clusion of the marginal venue.'* At some intermediate time, perhaps 


during the first quarter of the thirteenth century, it must have become 
increasingly apparent that reliance upon memory, aided by the briet 
memorandum on the roll, was no longer practical, and judges must have 
come more and more to rely instead upon what they found entered in their 
roll, and to insist that the case be entered in sufficient detail to permit 
them this complete reliance.** Each judge had his own roll, kept for him 


183Benedict of Peterborough (Rolls Series), vol. I, at p. 207; Sayles, op. cit 
at p. Xxv. 
14How soon plea rolls were deposited in the treasury we cannot say. At Michael 
mas, 1257, a general injunction, which has often been quoted, was issued to the barons 
of the exchequer ordering them to inquire into whose custody had come the records 
of Henry III's time of eyres, common bench, and king's bench, and to get them 
deposited in the treasury; henceforward, the judges were always to return thei 
records there. L.7.R. Memoranda Roll, no. 33 (42 Hen. III), m.8, printed by Sayles, 
Select Cases in the King’s Bench, at p. cliv. But even after this order there is great 
dilatoriness and laxity in placing rolls under official custody. Sayles, op. cit., at pp. 
cxvi-cxxii, Cliv-clxx, and note Professor Sayles’s remark that judges were permitted 
to keep their rolls as if they were their personal property (at p. cxvii) which throw: 
light upon n. 6, supra 
The record of the king's courts was incontrovertible, and when that record 
became simply what was entered on the roll, the roll acquired similar incontroverti 
bility. This must be understood to be unconnected with any theory of the testamentun 
regis (Brunner, “Das Gerichtszeugnis und die frinkische Kénigsurkunde” in Abhand 
lungen sur Rechtsgeschichte (Weimar, 1931), vol. I, at pp. 434, 440; Die Entstehun 
ley hz richte (Berlin, 1872), at p. 50; Forschungen sur Geschichte des deut 
hen Rechtes (Halle, 1916), at p. 290) to which Mr. Lapsley has 
recently directed attention. Lapsley, “The Court, Record and Roll of the Counts 
in 51 Law wart Review (1935), at p. 319. Cf. Thorne, “Notes on Courts oi 
l n 40 West Virgima Law rt (1934), at p. 347. We car 
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by a clerk—a survival of earlier days when the record was the deposition 
inade by the justices, each aided by his personal memoranda—but since 
personal rolls can and do vary,’ and since the record is rapidly becoming 
simply what is entered on the roll, Bracton tells us that in case of variance 
the court is to be guided by what appears in the principal roll (primum 
rotulum), the roll of the protonotary.'’ In 1279 there is an indication 
that the justices in eyre likewise kept a principal roll, for they explain 
their failure to send a record of a plea to the court coram rege by the 
absence of William of Saham who, they say, at that time kept the principal 
(primum) roll, and word is then sent William that he have the record 
before the king’s bench a fortnight after Hilary.'® In these principal! 
rolls we may observe the rolls of placita assuming their new character as 
official records of the court and losing their earlier status as judges’ 
memoranda; they are the ancestors of the single roll of the early 
fourteenth-century bench.’® 

For most purposes, then, the entry on the roll will be the court’s record, 
and though judges still appear in person and record,”° litigants no longer 
vouch the court to warranty or put themselves upon the recordum curie, 
but place themselves forthrightly upon the rolls or “super recordum 
rotulorum” ; indeed record and roll have become, at least in the mouths 
of litigants, synonymous. We may hazard the opinion that the change 
takes place early in Henry’s reign, after the justices of John’s have passed 
out of active service, though based as they are upon the selected cases in 
Bracton’s Note Book and on the words of litigants entered on the rolls by 


clerks, our results must be regarded as largely provisional.*' More im- 


Law (ed. 2, Rochester, 1936) that the rolls become indisputable through domesday 
book and exchequer example. We have dealt elsewhere with the question of the 
king’s power to record (Y.B. 11-12 Edw. III (Rolls Series), at p. xxxiii; Y.B. 
12-13 Edw. III (Rolls Series), at pp. 97-101, 183) and with that of the transforma- 
tion of a simple transcript into an incontrovertible record by the great seal (Y.B. 
-7 Edw. II (Selden Society), at pp. xxv-xxvii) : see Thorne, op. cit., at p. 354, n. 24. 

16C_R.R., iii, pp. 301, 334; B.N.B., ii, at pp. 62, 124; iii, at pp. 364, 397-8. 

17De Legibus, f. 352b. In 1222 in the bench, the roll of William of York, which 
the annotator of Bracton’s Note Book (Bracton) calls the principal roll, equals the 
testimony of the others. B.N.B., ii, at p. 124. 

18Sayles, Select Cases in the King’s Bench of Edward I, at p. 51 

19For the reign of Edward II and later there are but two rolls: the rex roll and 
that of the chief justice. Y.B. 5 Edw. II (Selden Society, 1916), at pp. xi-xvilii; 
Y.B. 6 Edw. II (ed. Vinogradoff and Ehrlich, Selden Society), at p. xxiv. In the 
reign of Edward III the rex roll is about one-tenth as complete as the roll of the 
chief justice. Y.B. 16 Edw. III (Rolls Series), at pp. xxv-xxix. 

20Sayles, op. cit., at pp. 7, 169. 

21Voucher of justices to warranty or voucher of justices and rolls: B.N.B., ii, 
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portant is the appearance of the distinction between “matter of record” 
and “matter in pays” or matter which lies in the cognizance of the country 
and therefore can be established by the verdict of jurors. Now that the 
judges’ recordum is no longer a statement of recollected facts, similar to 
that of the county court and comparable to the recordatio vel recognitio 
of the constitutions of Clarendon and of the smallest inquest, but an entry 
on a roll, it is felt that it may not be gainsaid by the country, and that 
events determined before the justices may not be established in any way 
other than by examination of the roll.** This differs quite widely from 
the procedure of the twelfth century as we have indicated it above. 

The complete equation of record and roll led lawyers to exhibit much 
uneasiness about what appeared there, it being well understood that judg- 
ment would be on the basis of what had been enrolled. Lawyers had no 
access to the rolls,** and since in the course of the hearing they might 
advance, withdraw, or modify their pleas, they were anxious to have their 
final, and not an intermediate, provisional plea (put forward to draw their 
opponent's fire and perhaps to afford a glimpse of the strength of his 
case) entered and thus made into an unalterable part of the record.** 
They seek to draw a distinction, therefore, between record and roll in a 
way very reminiscent of the older practice we have sketched above.* 
A century later the question of amending the roll to correspond with the 
at p. 69 (1219), at p. 257 (1220), iii, at p. 364 (1220), at p. 552 (1226), at p. 72 
(1219) ; Record equated with roll: B.N.B., ii, at p. 480 (1231), at p. 524 (1232), iii, 


. 
at p. 154 (1235), at p. 552 (1226); Simple voucher of rolls: B.N.B., ii, at p. 450 
(1231), at p. 638 (1234), at p. 678 (1232), iii, at p. 65 (1224), at p. 289 (1239/40). 
From these cases we may date the changes roughly early in the second quarter of 
the thirteenth century. Cf. ii, at p. 79 (1220): “inventum est in rotulis et curia 
domini Regis recordatur.” In 1200, five years after feet of fines began to be pre 


served in the treasury, a litigant will so far remember the prior procedure as to 
vouch both the justices and the foot to warranty (‘“vocat justiciarios ad warantiam et 
pedem cirographi qui est in thesauro”). C.R.R., i, p. 208. Twenty-four years later 
(B.N.B., iii, at p. 26) the practice will have changed (“vocavit pedem cirographi ad 
warantum” ). 

22B.N.B., iii, at p. 415: cf. ii, at p. 550; ii, at p. 664; Sayles, op. cit., at pp. 11, 
19, 50, 97-8; Y.B. 9 Edw. II (Selden Society), at p. 42 

“8This must be taken subject to some exceptions: transcripts were made by th 
clerks, for in no other way could entries be duplicated in private archives. Sayles, 
op. cit., at pp. Ixxxvii-lxxxviil. Entries appear likewise in the printed Year Books, 
due perhaps to the cordial relation between clerk and compiler. 

24Holdsworth, //tstory of English Law (1923), vol. IIT, at 
Concise History of the Common Law (ed. 2, 1936), at pp. 355-9 

2>Y_B. 16 Edw. III (Rolls Series) 2, at p. 133 (“ceo quest ore entre en 


ne put neynt estre dit recorde; par quei, Sire, nous prioms qe vous voillez rec 


pp. 636 ff.; Plucknett, 
< 


la chose tiel com il fut’’). 
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record (by which is meant the proceedings as they actually occurred) will 
be a serious one to which many folios in the Year Books will be devoted, 
and the mechanical identification of record and roll will give rise to trans- 
parent fictions such as that enunciated by William Cheyne, chief justice 
of the king’s bench: “Car tout le premier term le record n’est pas en le 
roll, mes en nous justices, et le roll n’est, meme le term que le jugement 
est done, forsque notre remembrance.”*® Echoes of an earlier practice 
remain, however, at least as late as the fourteenth century.** In 1334 an 
inquest had been taken at nisi prius ‘ 
mencion fait que enquys fut des damages’. Willoughby, however, who 
had taken the inquest and was now one of the judges sitting in the bench, 
“recorda de bouche” that the jury had assessed damages.** In 1313 the 


‘et nota qen le recorde ny ad pas 


judges refused to seal a bill of exceptions as required by the Statute of 
Westminster II, c. 31, but offered instead the testimony of the whole 
court (“‘testmoygniance de tote la courte”) which is nothing more or less 
than what would have been the record of the court, though we observe 
that it is no longer so called.*® But instances of this sort become less 
frequent, and it may be said that roll and record soon are completely 
synonymous, so much so, indeed, that in the Termes de la Ley record is 
defined as a writing on a parchment roll, and courts of record distinguished 
from others by simple reference to a parchment roll. 

In the twelfth century the question of the incontestability of a court's 
record must be quite clearly distinguished from that of written rolls. As 
early as the Leis Willelme and the Leges Henrici, long before the intro- 
duction of court rolls, it seems clear that the king’s court has record, or 
in other words, that its testimony to all that had been done before it is 
conclusive ; other courts’ accounts of their own proceedings, on the con- 
trary, may be impeached by witnesses who had been present at the trial.*° 
We may hazard the opinion that this privilege of the king’s court is 
connected with the procedure of an age when both plaintiff and defendant 
must make their cases formally in statements bristling with words of 
court, in which a variation would be fatal, for both the Leis Willelme and 
Glanvill discuss record in relation to the procedure of denying or adding 


26Y .B.7 Hen. VI, Pasch. 22, at p. 30; Y.B. 7 Hen. VI, Mich. 24, at p. 15. 
27Rotuli Parl., vol. I, at p. 84; Y.B. 17-18 Edw. IIT (Rolls Series), at pp. 555-6, 
904. 


18-19 Edw. IIIT (Rolls Series), at p. 299. 


SY .B. 

°Y.B.6 & 7 Edw. II (Eyre of Kent) 1, at pp. 175-6; cf. Plucknett, 
nd their Interpretation in the Fourteenth Century (Cambridge, 1922), at 
Leis Willelme, c. 24; Leg. Henr., c. 31, §4, c. 49, $4; Glanvill, De 


lib. viii, c. 9; C.R.R., ii, p. 260. 
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to what one has said in court.*' With the spread of the administrative 
practices of the king’s court, or with the employment of a practice which 
other courts, as well as those of the king, found useful, we find records 
of enrolled proceedings in other courts, in particular the county court. 
3ut here as at first in the royal courts, the rolls did not substitute for 
the recordum, or statement of recollected facts, nor did the appearance 
of a roll affect in the slightest degree the recognized status of the county 
court as one which distinctly did not enjoy the privilege of incontrovertible 
record. This is a point of considerable importance which has not been 
sufficiently emphasized by the participants in a recent controversy on the 
record of the county court.** The county plea roll was neither a wholly 
public or wholly private document in much the way the contemporary 
plea roll of a king’s justice was neither, though the fact that they were 
never called into the treasury, the final test of an official document. led 
them rapidly to a completely private status.** Since the rolls were not 
those of a court of record, they could have no more incontestability than 
that possessed by the court whose proceedings they comprised, and thus 
the question why were these rolls not of record is an unreal one, based 
on a confusion between record and roll similar to that which led Professor 
Woodbine to attempt to reconcile the county’s lack of record with the 


undoubted existence of county rolls by emphasizing their connexion with 


\Leis Willelme, c. 24 (Liebermann, Gesetze der Angelsachsen, vol. I, at p. 510) 
“De hume ki plaided en curt, en ki curt que ceo seit, fors la u le cors le rei seit, « 
hume lui met sure, k’il ad dit chose, qu’il ne voille conuistre, s'il pot derehdner par 
un entendable hume del plait oant e veant, qu'il ne l’averad dit, recovré ad sa parole.” 
Glanvill, De Legibus, lib. viii, c. 9. At a time when a complaint against a judgment 
is not distinguished from an accusation against the judge who made it, the statement 
that the king’s court is of record may only be the equivalent of the assertion that 
false judgment does not lie against it. 

?Plucknett, “New Light on the Old County Court” in 42 Harvard Law Review 
(1929), at pp. 639 ff.; Woodbine, “County Court Rolls and County Court Records” 
in 43 ibid. (1930), at pp. 1083 ff.; Plucknett, “A Note on the County Rolls” in 
43 ibid. (1930), at p. lll; Lapsley, “The Court, Record and Roll of the County’ 
in 51 Law Quarterly Review (1935), at pp. 299 ff. 

‘In the London eyre of 15 Edw. II, Staunton J. asked what became of the rolls 
of a sheriff who was removed from office. Did he retain them, or were they taken 
to the treasury? He was told that the sheriff kept them. “Of a truth, then,” said 
Mutford J., “they who bring actions before sheriffs get but their labour for their 
pains (‘Donges cels ge pledent devant les viscontes perdent malement lor travayle’).” 
This extract from Lincoln’s Inn Hale MS 141, f. 48 is printed by Dr. Bolland in 
Y.B. 5 Edw. II (Selden Society, 1916), at p. xviii, n. 3. In the Kent eyre of 6 & 7 
Edw. II, when various county rolls were being called for by the justices, the sheriff 
ame to deliver up all the common pleas of the county, but the justices refused them 


‘Dr — 7 >? 


(Fyre of Kent) 2. oe Se Lapslev, op. cit., at p 315 
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the sheriff's office and labelling them sheriff's rolls. In other words, the 
rolls were not incontrovertible records in the technical sense because the 
court’s oral record (upon which the ancient distinction between courts 
of record and courts not of record was based) was not incontrovertible. 
Nevertheless the rolls did embody at least part of the proceedings of the 
county court, and might serve to refresh the suitors’ memory of events 
that had occurred there: indeed we know that the roll was consulted by 
suitors charged with the task of making a record of the court's action.** 
The further question remains, why was not the simple entry sent, why 
did not the (controvertible) entry substitute for the (controvertible) record 
brought by the four knights? The answer, we venture to think, lies here: 
the old county court’s record, just as that of the king’s court in the late 
twelfth century, was its memory. As we have endeavoured to indicate, 
due to many causes, the chief of which is the pressure of increased litiga- 
tion, entries upon royal rolls expanded, and the roll itself grew from a 
writing intended to serve as a memorandum of the assignment of days 
and other exact data that might easily be forgotten and to supply a 
narrative and brief statement of facts as an aid to memory, into a full 
and detailed account of court proceedings, and finally into the recordum 
itself. The county roll did not pass through these stages. There is no 
need to visualize a strong antagonism between sheriff and suitors: both 
were essential to the proper functioning of the court, and the fact that 
the roll was compiled by the sheriff's office was not the reason for its 
failure to substitute for the record based on the memory of suitors. The 
explanation lies rather in the fact that the county roll, originating as an 
aid to memory,** never passed beyond that point. Had it become necessary 
to rely upon the rolls rather than upon the memory of the suitors, another 
result might have been reached, but memories were long and suits not 
too frequent in the communal courts, and since the written record would 
still be controvertible, there was no effort made by the treasury to take 
the rolls into custody, nor were they ever asked for by the royal judges.” 


‘4Several cases are discussed by Mr. Lapsley, of. cit., at pp. 307 ff., especially 


85The entries remain brief and stereotyped. The names of the parties, the 
cause of action, the essoins, the attachments and the names of those who make them, 
the stage at which the case rests in this particular county court, the fines and amerce- 
ments, are all that appear. Woodbine, op. cit., at p. 1092, n. 31. Their resemblance 
to the early plea rolls of the royal court is close. Mr. Lapsley (51 Law Quarterly 
Review, at p. 311, n.) presents a comparison between the entry on the roll and 
recordum in the Chester county court which illustrates the difference admirably. 

36The Willicot case (C.R.R., vi, pp. 202, 208, 228-30; Placit. Abbrev., at p. 85a), 
has been discussed at length by Mr. Lapsley both in the paper cited above and in 
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The record of the county court continued to be made by four knights who 


came before the judges and recorded in much the way we observed 
Pateshulle, Fauconberg, Gesting, and Crepping, former judges of the 
bench, recording before the judges then sitting at Westminster, though 
there is here an interesting series of stages to which we now turn. 

At the time of our earliest plea rolls the record of the county was made 
by four knights ‘“‘missi pro comitatu ad faciendum recordum comitatus” ,** 
who came and recorded orally what had occurred at a session of the county 
court at which they had been present. How far the story told by the 
knights was a repetition of the record agreed upon by the county in 
response to the recordari facias we cannot say ; Glanvill seems to recognize 
the knights as simply bearing the county’s record,** but we must avoid 
visualizing in the early thirteenth century any mere repetition of a precis« 
story formulated by the county and only transmitted by the knights. 
Later, as an aid to memory, the record agreed upon in the county is written 
down, probably by the sheriff and the knights, and then read by them 
before the superior court. Contemporaneously, the writ to the sheriff 
begins to include the instruction to have the recordum comitatus sent “sub 
sigillo suo” which clearly indicates that, just as the roll had become the 
record of. the king’s courts, the written account of county proceedings 
had become its record.*® In the late thirteenth century the knights will 
merely present and avow it, and will no longer, even in form, make it.’ 
Thus the oral record of the county, made ad hoc, and “redactum in scripto” 
becomes the county record: it remains, however, still as completely con 
trovertible as it had been earlier, and, in addition to inertia, the reason 
for the continued presence of the four knights lies here. An action of 
false judgment against the county court was in origin not so much a form 
of appellate procedure for the correction of errors as an action in which 
the suitors were defendants, liable to amercement, and in appropriate cases, 


the English Historical Review, vol. XLVII, pp. 179-93. In it the sheriff is ordered 
to cause Walter the clerk to come with the roll of the county “ubi loquela inbreviata 
est”, but this is not to aid the court in determining the recordum of the county, that 
is brought by the four knights, but to aid the prior in developing his case, to show 
that the words “nec venit nec” had been written between the lines in another hand 
For the writ ordering the sheriff to cause Walter to come “cum rotulo suo” the 
prior paid one mark. 

7C.R.R., i, pp. 44, 227, 393, 445; 11, pp. 260, 269; iv, p. 293; v, pp. 45, 160; vi, pp 
228, 376. Woodbine, Glanvill, De Legibus (New Haven, 1932), at pp. 239-45 

SGlanvill, De Legibus, lib. viii, c. 10. 

'Bracton, De Legibus, fo. 149b. B.N.B., ii, at pp. 172, 195, 195, n. 5, 197, n. 4 
ili, at pp. 9, 149, 165, 365. inal matters the practice is much earlier: C.R.R 
vii, pp. 110, 115, 169. 


1 


avies h f.. at pp 3, 131 YZ ly ! 11? (Roll ) at pp. 479-80 
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‘ The action gradually lost a portion of its 


to the payment of damages.* 
character as an accusation of the court, for by Glanvill’s time, the knights 
who represent the county, who are in fact the county,** no longer need 
defend their record by battle. When the truth of the record is denied, 
and in the thirteenth century, with the growth of pleading, it becomes 
possible for the plaintiff to plead more than a flat denial and both to admit 
and deny parts of the record,** the knights defend it, and even in Edward's 
time, when they need no longer do more than present the written record, 
they remain as quasi-defendants. 


II 


The earliest distinguishing characteristic of a court of record is the 
indisputability of its oral record. As we have indicated, a second point 
of differentiation appears in the parchment roll, identified with the record, 
which stamps the court that keeps it as one of record. Soon other differ- 
ences appear as lawyers begin to construct theoretical bases for procedures 
and powers they found courts in practice exercising, and these new 
definitions remain side by side with the old. The writ of false judgment 
was the means by which judgments of the county or other local courts 
were brought to the royal courts for review, and since these courts were 
not of record, it becomes possible to express their status by the statement 
that where a writ of false judgment rather than error lies the court is not 
one of record. In the same way, these courts were popular courts in the 
sense that judgment was given by the suitors, and this is rationalized into 
the statement that where suitors are judges there a writ of false judgment 
and not error lies, and since that writ lies only from a court not of record, 
then where suitors are judges they do not hold a court of record.“* The 
history of the county court illustrates these rules aptly, for though it was 
clearly not a court of record as early as Glanvill,*’ under certain circum- 
stances it bore record as completely as did the central courts at West- 
minster, and the decline of this dual jurisdiction affords an example both 
of the new definitions of courts of record which were becoming current 


and of the curious loss of record in the county court. 


41 Pollock and Maitland, History of English Law (1923), vol. Il, at p. 666. 

"C_RR., iii, pp. 136-7, 140; v, pp. 16-7; vi, pp. 173, 383. B.N.B., iti, at p. 366 

43B.N.B., ii, at pp. 37, 197, passim. Cf. Pollock and Maitland, History of Eng- 
sh Law, vol. II, at pp. 608-15 

‘4Holdsworth, History of English Law (1924), vol. V, at p. 159 

5Glanvill, De Legibus, lib. viii, c. 9; Bracton, De Legibus, fo. 156b; Hengham, 
Summa Magna, c. 4; W. A. Morris, The Early English County Court (Berkeley, 
1926), at p. 128. 
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3oth Bracton and Fleta describe a twofold jurisdiction in the county, 
in the second of which the sheriff heard pleas as iustitiarius regis by virtue 
of an ad hoc delegation of authority by means of the writ justicies.“® In 


this capacity as royal judge the sheriff possessed record. But what is 
clear in the thirteenth century is far from clear in the fifteenth. In 1486, 
after a writ of admeasurement of pasture had been removed to the bench 
by certiorari, the defendant claimed that it should have been removed by 
pone, recordari, or false judgment, since the admeasurement was madc 
not before justices but before the sheriff : 


Jenney (for the defendant) : The admeasurement was made by the sheriff 
who is not a justice, for the suitors are judges in the county court, just as in 
a writ of justicies. Danby: In justicies the sheriff is judge, not the suitors, 
for the writ reads quod justices T. etc. and thus is a commission and command 
to the sheriff who holds the plea as a justice, and well he may, for the plea 
is not im pleno comitatu ... Littleton: On the contrary, neither in justictes 
nor in any viscontiel action is the sheriff judge, but only the suitors, for he 
has no court except the county court and can hold no pleas except there—if 
he does it is coram non judice. And thus in replevin the command is replegiari 
facias, yet it is held in the county and the suitors are judges; and so here, 
for the justicies has no other effect than to allow him to hold pleas involving 
more than forty shillings. And if they (the suitors) were not judges then 
one could not have false judgment, for this writ lies only against suitors, but 
on a judgment given under justicies false judgment lies, proving that the 
suitors are judges. Quod Choke and Needham affirmavit.4™ 


The justices are here directing their attention more to the question of the 
proper writ than to a distinction between courts of record and courts not 


of record, but that problem receives discussion elsewhere : 


Moyle: In debt it cannot be pleaded that the plaintiff had recovered before 
on the same bill or contract in the county under a justicies, or in any other 
court not of record, unless he had sued execution. But the matter is otherwise 
in a court of record.‘’ 


4*8Bracton, De Legibus, fo. 108, 155b-156; Fleta, ii, c. 43; Plucknett, “New 
Light on the Old County Court” in 42 Harvard Law Review (1929), at pp. 644 f.; 
Woodbine, “County Court Rolls and County Court Records” in 43 ibid. (1930), at 
pp. 1107 ff.; Morris, The Mediaeval English Sheriff (Manchester, 1927), at pp. 73, 
198. 

47) .B. 7 Edw. Il’. Hil. 27 (1468). See also: Y.B. 39 Hen. VI. Mich. 5 noted in 
Brooke's Abridgement, Justicies 6: “Nota que in court baron, hundred, et county, 
les suitors sont judges, et hoc cibien in brief de droit patent direct al court baron, 
in justicies, come sur auters suites que sont la per plaint sans brief.” Also: Y.B. 
3 Hen. VI. Pasch. 2 (1402); Y.B. 7 Hen. VI. Mich. 17 (1429); Y.B. 34 Hen. V1. 
Pasch. 2 (1456); Y.B. 21 Edw. IV’. Mich. 46 (1482); Y.B. 16 Hen. VII, Mich. 6 
(1501). 

48).B.9 Edw. IV. Hil. 10 (1470); Y.B. 34 Hen. VI. Trin. 13 (1456) : “Little- 
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Coke expounded the medieval rules ably in Jentleman’s Case*’ The 
question as there raised was whether in a writ of right patent directed 
to the lord of the manor, or in a writ of right close directed to the lord 
of ancient demesne, or in a writ of justicies directed to the sheriff, the 
court held by virtue of the writ was or was not a court of record. It was 
argued that the lord, the bailiff, or the sheriff was constituted judge by 
the writ since it was directed to him and not to the suitors, and that “‘as 
the writ is of record and constitutes a new judge, then the authority of 
the judge being by the king's writ, the court must be one of record”. 
This Coke vigorously denied: the writ is sent to the lord or sheriff because 
the court baron is the lord’s court, the county court the sheriff’s, and the 
writ is sent to him to whom the court belongs. Further, the suitors are 
judges, and since they hold no king’s writ, they hold no king’s court. 
\lso, a writ of false judgment and not error lies whether the plea be by 
writ or not, and as false judgment lies only from a court not of record, 
these courts are not of record. The view reached by Coke differs com- 
pletely from that expressed in Bracton, Fleta, and Britton: to them the 
sheriff hearing pleas by delegated authority, and thus as iustitiarius regis, 
clearly had record, though his court did not necessarily keep a roll. At 
first sight, therefore, we are tempted to conclude, as did Mr. Pike in a 
similar instance,*® that Coke has perverted his sources, but as we have 
shown, there is adequate Year Book evidence to indicate that he is correctly 
interpreting the law of the fifteenth and sixteenth centuries. The distine- 
tion between proceedings by the county court and proceedings in the 
county court had been lost, or in other words, the king’s county court and 
the sheriff's county court had become the same institution. With this 
merger the sheriff's privilege of record vanished. 

Coke is here defining courts of record along ordinary and accepted 
lines, repeating, in fact, the precise words of Littleton a century and more 
earlier, but he is responsible in large measure for the curious modern 


ton: If a justicies is sent to the sheriff, even though it is an original writ, the party 
will never be allowed a writ of error on it, but only false judgment. But if judgment 
is given in a franchise, there error will lic. Moyle: On a judgment given in the 
county under justicies, as you say, false judgment and not error lies. But if the 
writ of justicies is removed here by pone, as can well be done pending the plea, Sir, 
in that case after plea and judgment given in this court, the party doubtless will 
have a writ of error and not false judgment. .. .” 

496 Rep. Ilb. Coke Litt. 117b; Coke Inst., ii, p. 312; iv, c. 55; Crompton, 
L’Authoritie et Jurisdiction des Courts (1594), at pp. 230-2. 

5°Holdsworth, “The Influence of Coke on the Development of English Law” in 
Essays in Legal History (Oxford, 1913), at p. 304. 
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definition of a court of record as one that can fine and imprison,” and in 
reaching this definition there is every reason to believe that he used cases 
to give, if not a wholly new meaning to the distinction, at least a new em- 
phasis to it.°* The extent to which his precedents justify him is the 
investigation to which we now turn, though it must be preceded by some 
remarks upon the meaning of the word “fine”. In the thirteenth and 
fourteenth centuries, the king’s justices had no power to impose a fine 

-no tribunal of the period is ever said to impose a fine. What the judg: 
can do is impose a sentence of imprisonment and then allow the culprit 
to ‘‘make fine”, that is to make an end (finem facere) of the matter by 
paying or finding security for a sum of money. In theory the fine is a 
bilateral transaction, a bargain; it is not “imposed”, it is “made’’.** Down 
to the middle of the sixteenth century this is recognized usage, but at 
about that time, and perhaps during the half century preceding it,’* ther 
are indications that the mechanics of the practice are only half understood 
and that the fine which terminates indefinite imprisonment has been con 
fused with the fine in its modern sense of a pecuniary mulct. This is 
perhaps natural, for as early as the statute of 45 Edw. III, c. 1 there is 
mention of a fixed statutory penalty corresponding to the modern fine, 
and from the time of Edward IV on, a fixed payment is the commot 
statutory method of punishing minor offences.*® Similarly, imprisonment 


for a fixed term had become the punishment for many acts,’ and thus 
Halsbury's Laws of England (Hailsham’s ed.), vol. VIII, at p. 527. 
*Holdsworth, History of English Law (1924), vol. V, at pp. 158-9, nn. 3, 5 
Pollock and Maitland, History of English Law (1923), vol. II, at p. 517; 
Y.B. 16 Edw. III (Rolls Series), at p. 170 (1342): “Thorpe: You will find ‘by th: 
record that it was adjudged that John should be taken, and you will not find by the 
record that he has made fine (‘qil ad fait fyne’) ; wherefore, for the King, we pray 
that the body may remain [in prison]. Pole: By this suit [attaint on a writ of 
trespass that passed against John] we are to annul the first suit just as much as 
by a writ of error, wherefore we shall not make a fine which may afterwards b 
defeated. Hillary, C. J.: Truly you shall do so in either case, and you shall be in 
custody until you have made fine (‘et vous serrez en garde si la qe vous eiez fait 
fyn’).” 
‘*Thomas Marowe’s reading on the peace, printed in Putnam, Early Treatises 
n the Practice of the Justices of the Peace in the Fifteenth and Sixteenth Centuries 
(Oxford, 1924), at pp. 286-414, affords some instances of the new usage: p. 369 (“al 
primer foitz que il soit troue coulpable, il serra amercie et paiera fyne’’) ; 
(“ils serront toutz punys pur ceo si soit present deuaunt Justicez de peas pay 
(“fut al comen loie fynable’”). Sir John Fox (The History of Contempt 


1625 


(Oxford, 1927), at pp. 164 ff.) dates the change between 1558 and 


Fox, op. cit., at p. 152. 


®As early as the Statute of Westminster I terms of imprisonment became 
Pollock and Maitland, //istory of English Law (1923), vol. II, at p. 517 
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what had been essentially one transaction—imprisonment followed by 
release upon payment of a fine—might easily be regarded, now that the 
word fine was associated with a pecuniary penalty independently imposed, 
as two. The transition to its new meaning was further facilitated by the 
fact that though in theory the culprit was committed to prison and made 
fine to be released, in practice the imprisonment frequently did not occur. 
He would be instructed to pay or find security for the payment of the 
fine, and only in the event that this was not possible would the sentence 
of imprisonment be enforced. Payment of the fine had become the main 
ibject, and its dependence on the condition precedent of a real term of 


imprisonment lost from view. But the old books were filled with refer- 


ences to imprisonment and fine, and since fine in its new sense had no 
apparent connexion with imprisonment, the words in the old cases are 
taken to mean this: that wherever one may be fined, imprisonment may 
follow to enforce the collection of the fine. It is this which leads Brooke 
to use indiscriminately the two phrases “il serra imprison et ferra fine”’ 
and “il ferra fine et serra imprison’”’.** 

In Coke's writings the word is used only in this new sense: in Beecher’s 


ase— 


In touts actions quare vt et armis, come rescous, transgressiones vi & 
armis &c. si judgement soit done vers le defendant, il serra fine et imprison, 
car a chescun fine imprisonment est incident; et toutz foitz quant le judgement 
est, quod defendens capiatur, ceo est tant a dire quod capiatur quousque finem 


fecerit.58 


\ passage in his commentary upon Littleton illustrates equally well that 
Coke regards imprisonment as appendant to the fine, and the fine itself 
is the end of the offence rather than of the imprisonment. 


Fine, finis. Here “fine” signifieth a pecuniarie punishment for an offence 
or a contempt committed against the King, and regularly to it imprisonment 
appertaineth. And it is called finis because it is an end for that offence. And 
in this case a man is said facere finem de transgressione ctc. cum rege, to 
make an end or fine with the king for such a transgression .... And to an 
amerciament imprisonment belongeth not, as it doth to a fine or ransome... . 
And aptly a redemption and a fine is taken to be all one; for by the payment 
of the fine he redeemeth himself from imprisonment that attendeth the fine, 
and then there is an end of the businesse.*® 


*7Brooke’s Abridgement, Imprisonment 2: “Vide titulo ‘fine pur contemptes’ per 
totum, que in chescun case ou home ferra fine il serra imprison, et cesty que dedit 
on fayt demesne, et est troue verz luy, sera imprison et ferra fine.” See also Im- 
prisonment 19, 100; Fine pur contempts 3, 5; Amerciaments 56. 

“88 Rep. 59b; Griesley's Case, 8 Rep. 38a, 41a; Godfrey's Case, 11 Rep. 42a, 43b. 


"Coke Litt., 126b-127 
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Throughout his work Coke discards the expression “to make fine”, which 
made it clear that the offender thereby made an end to his punishment, 
and substitutes for it the phrases “to fine’, “to be fined”, “to impose a 
fine”,*° thus permitting a double penalty for common-law offences which 
formerly had had but one. In this it is probable that he is not consciously 
misconstruing sources but adopting contemporary usage, and his state 
ment in Rolle’s report of Godfrey's Case: “What is the difference between 
a fine and amercement? For denying deeds, for force and contempts, 
fines are but amercement”,*' is no departure from Lambarde’s observation 
that the original distinction between fines and amercements is no longer 
retained with strictness."* That Coke is using “fine” in the sense of a 
pecuniary penalty independent of a prior sentence of imprisonment but 
enforceable by it, there can be little doubt, and in so far as this is a depar 
ture from older usage we must expect precedents brought forward in 
support of his definition of a court of record as one that can fine and 
imprison to fall aside the point. 

In Griesley's Case™ we find the first appearance of the quotation from 
Fitzherbert’s New Natura Brevium which forms the corner-stone of that 
portion of Coke's theory concerned with the power to fine. “If a man 
he convicted before the sheriff in the county of a recaption, he shall be 
only amerced, but if he be convicted thereof in the Common Pleas he 
shall be fined; and the reason of this difference is, because the county 
court is not a court of record, and therefore cannot impose a fine, for no 
court can fine but such court which is a court of record. Vide F.N.B 
73d. And by these differences you will the better understand your books, 
which are plentiful in these matters.” It appears again in Beecher’s 
Case,** with the added ornament of a Latin translation: “quia nulla curia 
quae recordum non habet potest imponere finem, neque aliquem mandare 
carceri, quia ista spectant tantummodo ad curias de recordo”, and with 
the citation to Fitzherbert supplemented by two cases—8 Edw. IV. 5 and 
34 Hen. VI. 24. It is once again brought forward in Bonham’s Case,® 
and finally in Richard Godfrey's Case, where another case is added, and 
the definitive theory of courts of record stated. Fitzherbert is dealing 


only with the writ of recaption, and in an action upon the writ, he says. 


*°Fox, The History of Contempt of Court, at pp. 181-2. Cf. p. 153 
®“' Bullen v. Godfrey, I Rolle 74. 

®2Lambarde, Eirenarcha (London, 1581), lib. iv, c. 16 

638 Rep. 38, at p. 41. 

648 Rep. 58, at p. 60b. 

658 Rep. 110, at p. 120. 

611 Rep. 42, at p. 43b. 
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if one is convicted before the sheriff he will be amerced and render 
damages for the contempt; but if he be convicted before the justices he 
will make fine and likewise render damages for the contempt.*? There 
is no mention of record and, in fact, no reason or authority for the diver- 
sity is supplied. The rule, at least in part, seems to have its origin in a 
passage in Bracton’s treatise,°* reproduced in Fleta.*® Bracton’s words 
are: “Et si per ballivos tuos per quos averia praedicti A. secundo replegiata 
fuerunt et per alios legales homines convinci poterit de secunda captione, 
et pro una eademque occasione, tunc praedictum B. ita castiges per gravem 
misericordiam, ut castigatio illa in casu consimili aliis timorem tribuat 
delinquendi.” Bracton is here reproducing the words of the royal writ 
to the sheriff, and it will be noted that he is to punish B by heavy amerce- 
ment. The passage appears in Britton”? in slightly changed form: ‘“Who- 
soever shall be convicted of this offence ‘en primes soint les damages 
agardez al pleyntif, et puis soit le distreignour puni par prisoun et par 
fin; ou nous maunderoms en tiel cas a nous viscountes, ge si troevent tiel 
irespas estre fet encountre nostre pes, qe hastivement facent tiel punise- 
mentz par enprisounement des cors de tiels trespassours et par grevous 
amerciementz, qe autres par ensample de eux soint chastiez en cas 
semblables’.” In Britton’s version there apparently are two forms of 
punishment—imprisonment and fine, and, when the sheriff is judge, im- 
prisonment and heavy amercements—and this passage we take to be the 
uthority for litzherbert’s rule. The words “fine” and “amercement” 
seem to be used in the same sense, as they are in 20 Edw. I, stat. 3, but 
in the light of their various and conflicting uses, we do not pretend to 
the formulation of a clear distinction between the two terms.”' It is 
sufficient for our present purpose to point out that Fitzherbert is referring 
to procedure only under the particular writ of recaption, and that any 
connexion between his statement and the problem of courts of record is 
the fabrication of Coke and not Sir Anthony. In defence of Coke we 
should make it clear that the passage was printed in an authoritative book, 


which was included among those “most necessary and of greatest authority 


and excellency’, and that it must certainly have stated the law to the 
satisfaction of that learned judge, Sir Anthony Fitzherbert, who set it 


®‘7It will be noted that, in accordance with his custom, Coke has altered Fitzher- 
bert’s “he shall make fine” to “he shall be fined”. 
‘SBracton, De Legibus, fo. 159. 
““Fleta, at p. 103. 
‘Britton (ed. F. M. Nichols, Oxford, 1865), vol. I, at p. 154 
71An earnest but unsuccessful attempt to distinguish amercements and fines has 
en made by Sir John Fox, The History of Contempt of Court, at pp. 118 ff. 
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there. To Coke and his contemporaries its authority was undeniably 
high.*? 

With the supplementary cases cited in conjunction with the passage 
from Fitzherbert in support of the statement that no court but a court 
ot record can fine, we may deal very briefly. The case in 8 Edw. IV. 5, 
which we take to be 8 Edw. IV, Trinity 17, has no apparent connexion 
with the argument. That of 34 Hen. VI. 24 deals in part with one who 
denies the deed of his ancestor which is found against him. Fortescue. 
in the exchequer chamber, is of the opinion that he would not be fined, 
as he would be had the deed denied been his own, but only amerced. There 
is no indication that the penalty varied with the court in which the matter 
was being heard; indeed, to make [Fortescue’s argument intelligible, the 
penalty must be taken to vary with the deed denied. But two of the 
cases cited in Griesley's Case offer stronger support for Coke’s contention. 
and since Griesley's Case is the first appearance of Coke's new definition,’ 
we venture to suggest that it owes its origin in large part to arguments 
put forward in them. In the first of these,** the steward in a court leet 
had twice commanded the bailiff to draw a panel, which the bailiff had 
twice refused. The steward thereupon placed a fine of 40 shillings upon 
him, for which the lord now brings an action of debt. The question 
presented was this: can the steward in a court leet fine, or technically 
phrased, is the sum demanded in the present action liquidated and certain 


enough to support an action of debt, or need the assessment be “affeered” 


Cotesmore: There are in this court fines and amercements, and amerc¢ 
ments are affeered by the country and fines are assessed by the discretion ot 
the justices. And if a juror at the bar will not swear, you assess a fine upon 
him or put him in prison at your election; and if the people at a sessions make 
a great noise and disturbance, the justices have power to command them t 
keep silence under a penalty. So also the steward, who is justice in the leet 
if they [the suitors] will not do their office, has power to command them under 
a certain penalty. And the leet is the oldest court in the land and has power 
to enquire of all manner of felonies and treasons, except the death of a mai 


and the rape of a woman Rolfe: The steward, the bailiffs, the suitors 


*2For a perhaps too sympathetic view of seventeenth-century standards of legal 
scholarship and of Coke’s standards in particular, see: Plucknett, “Bonham’s Cas« 
and Judicial Review” in 40 Harvard Law Review (1926), at pp. 30-41; cf. Hazeltine 
“The Historical Background of Selden’s Dissertatio ad Fletam” in Ogg, Joanni 
Seldent Ad Fletam Dissertatio (Cambridge, 1925), at pp. xix ff. Hazeltine, “Selde: 
as Legal Historian” in Festschrift Heinrich Brunner (Weimar, 1910), at p. 579 
I’, M. Powicke, Sir Henry Spelman and the “Concilia” (British Academy, vol. XVI 

‘In the sixth volume of his reports Coke had used the ordinary definition: se 
' 


note 49, supra; beginning with the eighth volume (1611) t 


‘'Y.B. 7 Hen. VI. Mich. 17. 


ie new definition appears 
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and the men impanelled are the court, and if none are present but the steward, 
there is no court. Thus he has no power to do anything. ... Elderker: If 
one breaks into my close and destroys my crops, I cannot assess the damages 
as certain and bring a writ of debt, for one cannot be his own judge. So in 
this case, he could be amerced and it would be affeered by the oaths of his 
peers, for otherwise the lord would be his own judge. For the steward is 
not in fact judge in the record, the suitors are judges, for if a writ of false 
judgment is brought, it is brought against the suitors .... Paston: As far as 
his [the steward’s] power extends it is equal to that of the justices. ... 


e 


In the second case,*> the defendant, a tithingman, refused to make a 
presentment in a court leet, and he was consequently “amerced in the 
discretion of the steward” as, the plaintiff said, was permitted by the 
custom of the court. In an action of debt for the amount, the defendant 
sought to wage his law, to which the plaintiff demurred: 


Newton ... he who is judge in the leet is judge of record, for the leet is 
the king’s court for the time being, especially since the steward can inquire 
into treason and felony .. . affrays and assaults etc. which proves that it is 
a court of record, and therefore the steward had power to amerce him [the 
defendant] for not filling his office. It is similar to a case in which the sheriff 
and the coroners, who are officers of this court, do not attend to their duties, 
for then you have power to amerce them a sum certain in your discretion, 
an amercement which need not be assessed in any other way; so her: 
Chantry: On the contrary, the plaintiff is barred by the statute of Magna 
Carta, that no one be amerced but secundum quantitatem delicti, and that was 
not done in this case. The amercement should have been affeered by the 
suitors, which was not done; therefore the action is not maintainable, for 
otherwise the statute is without effect... . Fulthorpe: . . . that which you 
say, that he is a judge of record, I freely grant, but that does not prove that 
he can amerce a man in his discretion. . . . Candish: On the contrary; to 
that which is said about the amercement being contrary to law I cannot agree, 
for he [the steward] is a judge of record and has the power, if there is an 
affray before him in the court, to commit those who do it to prison, and he 
can assess a fine upon them in his discretion, without need for it to be 
affeered. ... 


We postpone discussion of these cases until we have presented the cases 
Coke brings forward in support of the second half of his contention, 
namely, that only those courts are courts of record which can commit th 


Lie 
defendant to prison. 


In Alfrid Denbawd’s Case*® Coke puts the matter positively. “The 
reason why the defendant shall not wage his law when the account 
made before auditors, is upon the Statute of Westminster II, c. 11, 
now this statute has made the auditors judges of record, because 

*>Y.B. 10 Hen. VI. Mich. 22. 

"10 Rep. 102b, at p. 103. 
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have power thereby to commit the defendant to prison, which none can 


do unless they be judges of record; and with this reason, sc. that they are 
judges of record, agree 20 Hen. VI. 41 and 10 Hen. VI. 24b. 25a.” In 
Bonham’s Case™ he resorts again to a case of auditors: “A plea of trespass 
vi et armis doth not lie in the county court, hundred court, efc. for they 


cannot make a record of fine and imprisonment; and regularly they who 
cannot make a record cannot fine and imprison. And therewith agrees 
27 Hen. VI. 8.” Now it was settled law in the fifteenth century and 
earlier that if one is accountable to another, and duly accounts before 
auditors who find a certain sum due, then he can be sued for that sum 
by an action of debt, for the account had the effect of liquidating th 
claim. Further, in defence to the action, the defendant could not wag: 
his law on the general issue of nihil debet..* In a sense, therefore, the 
auditors had record, since one could not resort to wager of law against 
their findings and since these were regarded as sufficient to support an 
action of debt, but there is a line of argument in the cases connecting th 
action of account with the Statute of Westminster IT, c. 11, and it is this 
that Coke emphasizes and transforms into a new theory. Procedure in 
the action of account had been made particularly stringent by the statute 
which enacted that a bailiff, who had been found by auditors, appointed 
by the lord or assigned by the court, to owe his lord a stated account. 
should be arrested, “and by the testimony of the auditors of the same 
accompt, shall be sent or delivered into the next gaol of the king’s in thos« 
parts’. Once in prison he could then have recourse to the court o! 
exchequer to determine disputed details “if he can find friends who ar 
willing to bring him there by mainprise”. On the basis of this statut: 
limited to manorial bailiffs,’ but in the later middle ages regarded as 
the basis of the auditors’ powers, Coke erects his theory of courts ot 
record. To indicate how this was accomplished we must examine th 
precedents he cites. 

In 20 Hen. VI. 41 the defendant had accounted before one auditor, 
and had been found to be in arrears. In an action of debt he attempted 
to wage his law: 


778 Rep. 114, at p. 120. 

*8Y.B. 13 Rich. II (Ames Foundation), at pp. xlviii, 95-7. For the action oi 
account see: Ames, Lectures on Legal History (Cambridge, Mass., 1913), at p. 116 
Belsheim, “The Old Action of Account” in 45 Harvard Law Review (1932), at p. 466 
Jackson, The History of Quasi-Contract in English Law (Cambridge, 1936), at pp 


~/ 
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Yelverton: . .. in a writ of debt on arrears of account the defendant 
cannot wage his law. And the justices were of various opinions whether he 
should have his law or not, and then Newton, “per avis de touts ses com- 
pagnons, dit”: he shall have his law, because the account was not before 
auditors assigned, who are judges of record, but before one auditor who is 
not a judge of record, no more than if the defendant had accounted before the 
plaintiff himself and had been found in arrears,’® in which case he would have 
his law. And the statute speaks of account before auditors.*! 


In 10 Hen. VI. 24 the auditors had found the bailiff or bailee not indebted 
to the testator, but on the contrary, the testator indebted to the bailiff, 
who apparently had turned over to his lord money in excess of that found 
due by the auditors. The bailiff promptly brought an action of debt 
against the executrix of the lord, and the question presented was whether 
the claim was liquidated and certain: 


5°In 1389 (¥Y.B. 13 Rich. II (Ames Foundation), at pp. 20-2) in an action of 
debt to recover the balance found due after the defendant had accounted to the plain- 
tiff, it was objected that the plaintiff cannot sue on an account rendered to himself, 
for in such a proceeding he would be his own judge. This point was abandoned, 
and issue taken on the fact of an alleged arbitration. By the early fifteenth century 
the argument that plaintiffs in similar circumstances were judges in their own case 
met with little success, and an informal accounting was regarded as grounding an 
action of debt for the agreed sum: Y.B. 7 Hen. IV. Pasch. 17; Y.B. 34 Hen. VI. 
Trin. 4. 

“VB. 20 Hen. VI. Hil. 4: The defendant had similarly been found in arrears 
betore one auditor. “Newton demanded of the serjeants whether in this case the 
defendant could wage his law. Markham: In a court of record a plaintiff counted on 
a writ of debt for arrears of account, and it was found that the account had been 
before one auditor; the judges allowed him [the defendant] to wage his law, and 
then the record was removed to the King’s Bench by writ of error, debated there, and 
finally reversed. Fortescue: There was a similar case in the Exchequer, and it was 
adjourned into the Exchequer Chamber, and there, with the assent of all the justices, 
e was ousted of his law. Ascough: No sir, the case in the Exchequer concerned 
in account before] two auditors, and it was this: the bailee had paid more than 
e had received, and he brought debt for this surplusage, and the lord wished to 
wage his law, but was ousted. Jortescue: No sir, it is rather as I said it, for if it 
had been the lord I believe he would have waged his law. Newton: At common 
law the-bailee could wage his law upon the finding of auditors against the lord, and 
similarly, the lord could wage his law against the bailee on a surplusage. After the 
statute, the auditors can commit the bailee to prison, but they cannot commit the 


h 
{ 

[: 
h 


lord, for at common law the auditors could commit neither the bailee nor any other 
person, but after the statute they can commit the bailee. Therefore, etc. But I 
believe that at common law, if the account was heard by one auditor, the bailee 
could wage his law .... Ascough: Go to the Exchequer and see the record: and 
it was just as he had said, a surplusage found before two auditors, and the lord had 
been ousted of his law. And then Newton ‘par avis de touts ses compagnons disoit 
Qu'il ait la ley’.” 





Tue University oF Toronto LAw JOURNAL 


Newton: ... before the Statute of Westminster II an account was no 
more of record than an arbitration, but by the statute the auditors are judges 
of record to hear the account, and if the bailee is found in arrears before 
them, they have power to commit him to prison. But if it is found that the 
lord received a sum in excess, they [the auditors] cannot commit him to 
prison, for the excess of the account is at common law, just as it was before 
the statute, and therefore this action cannot be maintained against the 
executrix, for the law does not charge her with a duty due by the testator 
unless due by matter of record or by a specialty. ... Strange: The statute 
made the auditors [misprinted “executors”] judges of record to hear the 
account, and if the lord is found indebted to the bailiff, that is part of the 
account. Thus it is a debt of record by the statute, and as to what was said 
earlier, that this case is not within the statute since the auditors may not 
commit the lord to prison, that does net prove that this case is without the 
statute, for the auditors are judges of record to hear the account. ... And it 
is another provision of the statute that gives power to the auditors to commit 
to prison, which proves nothing but that the whole account is of record.*? 


In the case cited by Coke in Bonham’s Case—27 Hen. VI. 8—there is no 
mention of record or courts of record. It illustrates simply the power 
of the auditors to commit to prison. 

No one of the cases he brings forward clearly supports Coke’s ¢ 
tion. That the auditors were judges of record in the sense that wager 
of law was not permitted against their finding, and in so far as theit 
finding was regarded as sufficient to charge an executor, we may 
3ut that they constituted a court of record “because they have power 
commit the defendant to prison’, or that their power to imprison is du 
to their status as a court of record, is far from the minds of the serjeants 
and judges who engage in the discussions set out above. In the second 
excerpt Newton uses the statutory provision for imprisonment simply t 
prove the lord not within the statute, and Strange is clearly of the opinion 
that the auditors are judges of record quite apart from any power t 
imprison they may possess. Nevertheless the juxtaposition of imprison 
ment and record in the cases might suggest to an uncritical mind that 
true connexion exists between them, and it is this, perhaps, coupled with 
Coke’s own authority and reputation as a common lawyer, that led 
the wide acceptance of his definition. 


Lile 


With respect to the first of the two cases set out to prove that no 


court but a court of record can fine, the participants in the argument ar 
concerned with the steward’s power to fine, and Cotesmore and Paston 
very clearly consider his action proper since the leet is comparable to the 
courts at Westminster where such action is permitted. There is no word 


> 


82Y_.B. 38 Hen. VI. Mich 14: a very similar case in which the defendant was 
permitted to wage his law. 
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of record despite the fact that an action of debt had been brought. In 
the second case Newton’s remarks afford some basis for Coke’s contention, 
but he too is concerned to picture the exalted nature of the court in order 
to draw an analogy, which he does, to the central courts in which the 
judges might fine. Fulthorpe admits that the steward is a judge of record, 
but sees no connexion between that and his power to fine. Candish’s 
argument likewise affords Coke support, but he is using imprisonment 
and fine in its old sense, quite differently from Coke, and justifying 
the amercement as a fine which terminates a term of imprisonment. His 
words might serve more easily to buttress the imprisonment half of Coke’s 
definition, though we believe that this would go far beyond Candish’s 
understanding of them. 


Just as the auditors’ power to imprison is made the reason for their 
record, so the steward’s power to assess a fine upon which debt may be 


brought is made to indicate, and at the same time, is drawn out of the 
statement, that the leet is a court of record. That Coke was able to 
assemble some authority for his definition is clear, for these cases and 
their arguments might well appear to support his view, especially if read 
rapidly and uncritically, but it is equally clear that his definition was new 
and completely his own. Much more clearly his own is his further distine- 
tion in Godfrey's Case between courts like the central courts of common 
law which could both fine and imprison, and courts, like courts leet, which 
could fine but not imprison.** His final definition that the true court of 
record must be able both to fine and imprison is completely without 
authority. We think it quite evidently aimed at the court of chancery 
which had the power to imprison but, though it exercised it, not, in Coke’s 
opinion, the power to fine.**, 


Ill 


It now remains to turn briefly to an attempt to ascertain the reasons 
behind Coke’s insistence upon his definition. That it was designed to 

83This is expressly contradicted by Coke’s words in Griesley’s Case and by the 
cases cited in it; also by Coke Litt., at p. 117b, and the Complete Copyholder 
(London, 1764), at p. 35; Hearnshaw, Leet Jurisdiction in England (Southampton 
Record Society, 1908), at p. 134. 

84Commons Debates 1621 (New Haven, 1935), vol. II, p. 259 (“It was questioned 
in Francis Englefield’s case whether the Lord Chancellor may put a fine upon anyone 
in Chancery for not performing a decree there, and it was resolved he could not. 
So 22 Ed. 4. For he can set no fine; if he do it is only in terrorem, and so it is 10 
Hen. 7, and so it was adjudged in the Exchequer when Sir Edward Coke was 
Attorney. Yet the Lord Chancellor doth so now and doth sue for it in the Petty 
Bag Office’); p. 265, p. 327 (“The Chancery cannot set a fine because no court of 
record”) ; vol. III, p. 98; IV, p. 195; V, pp. 68, 104; VI, pp. 85, 433. 
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cripple the newer courts which the common lawyers regarded as their 
rivals—the council, the star chamber, the chancery acting as a court of 
equity, the admiralty, the ecclesiastical courts—is the commonly received 
impression.*® If Coke’s view that only courts of record could fine and 
imprison was correct, these courts had no legal right to exercise these 
powers, but this would be true only if the test of a court of record were 
made that detailed in the Termes de la Ley: the presence of a formal 
Latin record enrolled upon parchment. Of this characteristic as a test 
there is little mention in Coke's later writings. During the period the 
power to fine and imprison was habitually exercised by the council, star 
chamber, chancery, admiralty, and high commission, and it is difficult to 
believe that even Coke cherished the thought that they might be deprived 
of these powers because their proceedings were not properly kept in 
accordance with common-law custom. Whether or not this thought lay 
behind his formulation, and we believe that it played at most a minor part, 
it is clear that in this field his remarks had little or no effect.** Elsewhere, 
however, they bore magnificent fruit, for it was with more than a casual 
eye toward parliament that they were framed. Coke had determined 
that parliament should again become the judicial body that it had been in 
the fourteenth century, the highest court in the land, which would mean 
a court above the council-made courts as well as at the apex of the common 
law. It was the last step in the war he had been waging for the supremacy 
of the common-law courts over the courts of equity.*? Not long after 
the appearance of Coke’s definition in the eighth volume of his Reports, 
the house of lords, urged by a small group in the commons, in which 
Coke was powerful, assumed the power to act both as a court of appeal 
and of original jurisdiction, a power for which, in Hargrave’s words, 
“perhaps antient precedents may be wanting”. That the lords, and the 
commons as well, should be courts of record was imperative, but neither 


kept a formal Latin record enrolled on parchment, and both were open 


to the assertion that the suitors were judges. If, however, the power to 
fine and imprison, legally and rightfully exercised, characterized the court 
using these powers as one of record, the problem would be satisfactorily 
solved. Thus in the Belasyse diary Coke is reported to have said, “The 


85Holdsworth, History of English Law (1924), vol. V, at pp. 159-61. 

86] bid., at p. 160. 

87F. H. Relf, Notes of the Debates in the House of Lords (Royal Historical 
Society, 1929), p. xiv. The entire introduction which supplements, in turn, Sir 
Francis Hargrave’s introduction to the 1796 edition of Sir Matthew Hale’s The 
Jurisdiction of the Lords House of Parliament, is of much importance in this 
connexion. 
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howse of commons is a Court of Record, for 1, it grants priviledges in 
accions of anie value, whether reall or personall, and stayes suites in 
Courtes of record; 2, it holds plea of accions above 40 s.; 3, it imprisons 
in the towre; 4, it fines. Ergo a Court of Record, for these are the proper 
When with more dispatch than dis- 


8 


effects of a Courte of Record.’’s 


cretion the commons pronounced judgment against Floyd, and immediately 


received word from the king denying that they had any part in judicature, 
Coke reiterated what he had previously maintained. “He that sayes this 
house is not a court of record, I would his toung might cleave to the 
roofe of his mouth. He that thinkes we have no Judicature speaks 
ignorantly ; he that saith we have in all cases is deceived much too.’”*® 
Coke was able to establish both the lords and the commons as courts of 
record, and thus from his black-letter books with their technical questions 
of wager of law and account he was able to raise a harvest of great 
importance in English constitutional history. His definition of courts of 
record was instrumental in the lords’ assumption of judicial power, and 
strengthened very considerably the commons in the second decade of the 
seventeenth century. His doctrine was new, though on the surface forti- 
fied with precedents from the middle ages, for he knew well that without 
such support it would have availed nothing. The whole is but another 
phase of the long struggle between parliament and council, and it adds 
still another proof to what is already marvellously clear: that in the 
history of that conflict Coke’s influence cannot well be over-estimated. 


S. E. THORNE 
Northwestern University School of Law. 


8SCommons Debates, 1621, vol. V, p. 146; vol. II, p. 349 (“The lords of Parlia- 
ment are a court of themselves and so is the house of Commons, proved thus: 1, 
what court can grant privileges is a court of record. But the House of Commons 
can do this. Ergo the House of Commons is a court of record. 2, what court can 
hold pleas of actions above 40s. is a court of record. But so can this. Ergo. 3, 
what court can fine a man, that is a court of record. But this can do so. Ergo.”); 
vol. III, pp. 181-2; vol. IV, pp. 312-3. 

89Commons Debates, 1621, vol. III, pp. 138-9. 





THE AMERICAN LAW INSTITUTE’S 
RESTATEMENT .OF TRUSTS 


HE process of the restatement of the multitude of legal topics under- 

taken by the American Law Institute is comparable to that employed 
by an enthusiastic gatherer of blackberries, who himself makes them into 
jelly. He searches high and low, penetrates into dark and obscure places, 
suffers weariness and many scratches in his efforts to capture the most 
luscious berries, which ever evade his reach, but returns triumphant at 
the close of day, weighed down by baskets full of fruit. Indefatigably 
he sets to work at once, with stewpan, fire, spoon, and sugar, until at 
length he reaches his goal, which takes tangible shape in countless jars 
of jelly. If we may insist on our analogy, the completed restatement 
resembles jelly in point of relation to its component materials. The taste 
of blackberry jelly is very like that of the component blackberries, but 
their identity has been lost, and above all, the pips are nowhere to be 
found. So the restatement is reached by the laborious collection of 
masses of cases; the doubtful authorities have been rejected, the good 
moulded and pounded together to form the finished product, wherein, 
however, no case will, from beginning to end, be mentioned. 

Justinian, we are told, forbade the writing of commentaries on the 
Digest ;* but the compilers of the Restatement cannot arrogate to them- 
selves the oracular role. The Restatement has come, not as a federal 
code of common law and equity to supersede the former case-law, but to 
serve as a guide to the practitioner and student alike, a guide who has 
found his way through the trackless forest of the decisions of the courts 
of forty-eight states, retaining here, pruning there, excising in a third 
place, and has laid out paths along which the feet of followers may tread. 
The success or failure of the project is a matter which it would be 
impertinent to forecast; it can only be said that success is assuredly 
merited by the committee on trusts, the personnel of which included such 
eminent equity jurists as Professor Austin W. Scott, Professor George G. 
Bogert, Professor Erwin N. Griswold, and the late Professor George P. 
Costigan. 

The Restatement of Trusts is in two volumes, and occupies just over 
one thousand four hundred pages. Yet it is difficult to point to an 
unnecessary discussion or illustration. Indeed, an English reader misses 


the rubric “Constructive Trusts”. These find no place here. ‘“Construc- 


IW. W. Buckland, Text-Book of Roman Law (ed. 2, Cambridge, 1932), at p. 40. 
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tive trust”, wrote Professor Scott in another place, “is purely a remedial 
institution”? ; and we are now referred, for information on this important 
subject, to the separate Restatement of Restitution and Unjust Enrich- 
ment.® 

In the introduction, a note of modernity is struck by stressing the 
aspect of trust as a method of disposing of property, rather than its aspect 
oi a creator of personal relations between trustee and beneficiary. In 
other words, emphasis is laid on its external rather than on its internal 
attributes. A useful and sensible distinction is early drawn between 
relations that are properly fiduciary and those that are merely confidential, 
but sufficient light is not shed on the varieties of the latter, and the 
incidence of the burden of proof in different cases, and it might be well 
insisted that the two relations are alike in this important particular, that 
the interest of a beneficiary of a trust on the one hand, and on the other 
the equity to cancel or rectify of the victim of mistake or fraud, are alike 
subject to defeat at the hands of a bond fide purchaser from the trustee, 
or assignee of the benefit of the transaction, as the case may be.* Again, 
status as regards the bond fide purchaser might be portrayed, as Maitland 
portrays it,? as the prime point of difference between the interest of a 
beneficiary and that of a bailor; in the Restatement this difference is 
mentioned as one of several, all equally important. In this connexion it 
is interesting to note that though, as we here read, trustees and, normally, 
bailees are now alike in their immunity from liability for loss, without 
their fault, of the subject-matter of the trust or bailment, yet historically 
their fortunes have been far from uniform; for, while equity never held 


trustees liable for loss of the trust property due to inevitable accident,° 


2A. W. Scott, Cases on Trusts (ed. 2, Cambridge, Mass., 1931), at p. 337. 

3Modern English opinion would label as ultra-reactionary the device of devoting 
to this subject a whole volume; indeed, Professor Gutteridge goes so far as to say 
(5 Cambridge Law Journal (1934), at p. 224), “It would seem in fact that the theory 
of unjustified enrichment received its death blow in Sinclair v. Brougham” ([1914] 
A.C. 398) ; but see P. H. Winfield, Province of the Law of Tort (Cambridge, 1931), 
at p. 139. The English attitude, so typically summed up in the remarks of Scrutton 
L.J. in Holt v. Markham, [1923] 1 K.B. 504, at p. 513, betrays a regrettable neglect 
of the methods of scientific juridical speculation, and a tendency complacently to 
ignore the ideas which might be revealed by a careful perusal of the great works of 
Keener and Woodward on quasi-contract. See H. G. Hanbury, Modern Equity 
(London, 1935), at pp. 54-9, 92-3. 

*See Wallwyn v. Lee, (1803) 9 Ves. 24; Pilcher v. Rawlins, (1871) L.R. 7 
Ch. 259; and cf. Bell v. Cundall, (1750) Ambl. 101; Babcock v. Lawson, (1879) 4 
Q.B.D. 394; Bainbrigge v. Brown, (1881) 44 L.T. 705; De Witte v. Addison, (1899) 
80 L.T. 207. 

°F, W. Maitland, Equity (Cambridge, 1916), at p. 46. 

®See per Lord Hardwicke in Jones vy. Lewis, (1750) 2 Ves. Sr. 240, 241. 
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common law at one time treated all bailees as it still treats common 
carriers, holding them to the harsh discipline of absolute liability.’ 

A most praiseworthy attempt is made to distinguish the position of 
a trustee from that of an executor. It may be questioned, however, 
whether a feat that is impossible to perform with brevity really repays 
the effort. We search in vain for guidance on the question which has 
so greatly agitated the minds of English equity lawyers, and which found 
a somewhat unsatisfying partial solution in Attenborough vy. Solomon, 
what is the precise moment at which a person passes out of the character 
of executor into that of trustee? 

Setween trustees and agents five points of distinction are made, as to 
title, control, liability, consent, and termination, but to these an English 
equity lawyer aches to add a sixth. This is best expressed in the words 
of Lord Atkin in Banque Belge v. Hambrouck :* “If in 1815'° the common 
law halted outside the banker’s door, by 1879"! equity had had the courag¢ 
to lift the latch, walk in and examine the books.” The decision in Lister 
v. Stubbs’* shows us that the beneficiary may rush in where the principal 
fears to tread, for the relation of principal and agent is that of debtor and 
creditor, and the principal cannot, like the beneficiary, follow his money 
into the hands of his agent’s banker, but is thrown back upon his action 
for money had and received.'* As a matter of fact, we find, a few pages 
later, the following excellent appreciation of the position of a lender of 
money : “If money is lent and the borrower becomes insolvent or bankrupt, 
the lender is not entitled to the money lent in priority to other creditors 
of the borrower, although the borrower sti!l retains the money which was 
lent or its product can be traced.” 

The Restatement is entirely logical in eschewing the phrase “precatory 
trust”, which was referred to by Rigby L.J. in Re [Williams'* as “a mis 


leading nickname”, on the footing that, once the precatory words have 




















7See 





O. W. Holmes, The Common Law (Boston, 1881), chap. iv: W. S 
Holdsworth, History of English Law (London), vol. VII, at pp. 432-4, 450-5; 
VIII, at p. 452. 

8[1913] A.C. 76. In the case of realty, the position has been much clarified by 
s. 36 of the Administration of Estates Act, 1925 
485-8. 

®[1921] 1 K.B. 321, at p. 335. 

Taylor v. Plumer, (1815) 3 M. & S. 562 

Re Hallett’s Estate, (1880) 13 Ch.D. 696, 

12(1890) 45 Ch.D. 1. 

13See also Sinclair v. Brougham, [1914] A.C. 398; U.S. v. Dunn, (1924) 268 
U.S. 121; Equitable Trust Company v. Rochling, (1927) 275 U.S. 248: Latzko \ 
Equitable Trust Company, (1927) 275 U.S. 254 
14[1897] 2 Ch. 12, 27. 


vol 


; and see Hanbury, of. cit., at py 
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been held to establish a trust, such trust is as binding as any other trust. 
About no branch of English equity is it more difficult to lay down precise 
rules ; we can only say in a general way that, whereas in the middle of the 
nineteenth century the tendency of the courts was to read into precatory 
words, if possible, an intention to create a binding trust, the tide has now 
set in the opposite direction. The vagueness of English equity on the 
subject must be attributed to the fact that judges, in their unwillingness to 
tackle the problem squarely as a whole, sought for their tests exclusively 
in the words used in the will; whereas the Restatement suggests the more 
vigorous policy of searching for those tests rather in the circumstances 
of the parties mentioned therein as objects of the testator’s solicitude, 
for example in the relations between the parties, and their financial 
situation. 


Another dangerous phrase, the use of which is here avoided, is “‘power 


in the nature of a trust’. For all practical purposes, these interests are 
not powers at all, but trusts, in that the transferee will, in failing to make 
a choice of objects, be guilty of a neglect of duty,'® which the court will 
fulfil by distributing the fund equally between the objects, in compliance 
with the maxim “equality is equity’’."* 

We find emphatically stated the vital principle that “an ineffective gift 
will not be upheld as a declaration of trust”.’* But some states recognize 
meritorious consideration to the extent of using its presence as an excuse 
for validating after the death of a grantor an imperfect conveyance made 
in his lifetime. This doctrine would seem to be based on the same line 
of reasoning as that which gave birth to the decisions grouped round 
Strong v. Bird,'*® though the actual circumstance which was in those 
cases held to call for the exercise of the favour of equity was that the 
grantor had, as it were, enshrined in his will a memorial of his unfulfilled 
intention to make a gift or forgive a debt, by naming as executor the 
grantee or debtor in question. The Restatement, perhaps wisely, deems 
it necessary to reiterate its insistence on the rule that equity will not allow 
a trust to fail for want of a trustee, by laying down that if the only 
imperfection in a transfer consists of the absence of a trustee, the transfer 


will nevertheless be complete, unless, of course, the transfer is made “to 


15See Brown v. Higgs, (1799) 4 Ves. 708, 5 Ves. 495, 8 Ves. 561, 18 Ves. 192; 
Harding v. Glyn, (1739) 1 Atk. 469; Salusbury v. Denton, (1857) 3 K. & J. 529. 

16H, Godefroi, Law of Trusts and Trustees (ed. 5, London, 1927), at p. 241; per 
Cotton L. J. in Re Douglas, (1887) 35 Ch.D. 472, at p. 485. 

17T,. Lewin, Trusts (ed. 13, London, 1928), at pp. 61 ff.; Maitland, Equity, at 
pp. 68 #.; Hanbury, Modern Equity, book II, chap. iii. 

18(1874) L.R. 18 Eq. 315. 
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such person as may hereafter be named as trustee”, for here the intention 
is clearly expressed that no trust is to arise until the trustee is named. 
Apparent points of difference between the American and English law 
of trusts include two matters of some substance, the position of a sole 
trustee, and the necessity for a specific disclaimer by a person named as 
trustee, in order to free him from liability as such. The whole tendency 
of the Trustee Act, 1925,'® is to discourage the appointment of a sole 
trustee, but in America such appointment would appear to be unobjection- 
able. Again, in Re Clout and Frewer's Contract*® it was held that mere 
apathy, unaccompanied by any conduct indicative of a desire to take up 
the position of trustee, amounted to a disclaimer, but American equity 
appears to prefer the contrary view, which was held in England in Re 
Uniacke*®* and Re Needham.** The rules of evidence, too, betray certain 
striking features that call for some comment. The account in the text 


begins with a formal recital of the familiar rule, that parol evidence is 


inadmissible to contradict or vary the terms of a written instrument,’ 
but we then at once meet the somewhat surprising statement that “If 
property is transferred to a person, and the words ‘trustee’, or ‘as trustee’ 
are inserted after the name of the transferee without stating the terms 
of any trust, the parol evidence rule does not exclude extrinsic evidence 
that no trust was intended to be created”. If this is not to allow parol 
evidence to contradict a written instrument, then words have lost their 
meaning. Underhill states the result of the English cases with admirable 
conciseness thus: “Where the non-beneficial character of the gift appears 
on the face of the instrument, no evidence to the contrary is admissible.’’** 
sut American equity presents a very different appearance where the 
Statute of Frauds is concerned. Thus we go on to read: “Extrinsic 
evidence, though otherwise admissible, may be excluded because of the 


provisions of the Statute of Frauds.” In the field of contract, cases in 


1915 Geo. V, c. 19, ss. 14, 36. But if a sole trustee is appointed the trust will 
still be good, and the sole trustee can act alone in all matters involving no receipt 
of capital money. Cf. Re Myhill, [1928] Ch. 100. 

20[1924] 2 Ch. 230. This follows Re Gordon, (1877) 6 Ch.D. 531; Re Birchall, 
(1889) 40 Ch.D. 436. 

21(1844) 1 J. & Lat. 1. 

22(1844) 1 J. & Lat. 34. 

22Croome v. Lediard, (1833) 2 My. & K. 251; Boydell vy. Drummond, (1809) 11 
East 142; Henderson v. Arthur, [1907] 1 K.B. 10. 

24A. Underhill, Law of Trusts and Trustees (ed. 8, London, 1926), at p. 149, 
citing Langham vy. Sanford, (1811) 17 Ves. 435, at p. 442; see also Gladding v. Yapp, 
(1820) 5 Madd. 59. Secus, where the non-beneficial character of the gift is merely 
presumed by law. Cf. Bellasis vy. Compton, (1693) 2 Vern. 294. 
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America tend to reject the doctrine of Woollam v. Hearn,** and to allow 
rectification of a written contract by parol evidence, yet confine this 
generosity to cases not within the Statute of Frauds ;*° and the statute 
seems, in trust as in contract, to be regarded as an insurmountable obstacle. 
On the question of signature by an agent, the laws of states appear to 
differ; in England it is allowed for the disposition, though not for the 
creation, of trusts.*7 A considerable amount of space is devoted to the 
Statute of Frauds, whereas in England most of the cases turn on wills. 
On these American equity seems to reach much the same conclusions as 
English. The rule laid down in Re Fleetwood,?* which Lewin attacked,” 
is accepted without any record of controversy, but it is strange that the 
committee is also ready to accept the very anomalous position revealed by 
Blackwell v. Blackwell,*° which may be stated as follows: where a devisee 
or legatee is beneficial owner on the face of the will, but secret trusts 
have been communicated to him at any time prior to the testator’s death, 
they can take effect ;** but where the will stamps him expressly or impliedly 
with the character of trustee, secret trusts can be carried out only if they 
have been communicated to him prior to or simultaneously with the making 
of the will.®* 

The subject of reservation by the creator of a trust of powers to 
revoke or modify it receives more attention from the Restatement than 
from English textbooks. These powers are often to be found in “tenta- 
tive trusts” of savings deposits in a bank. This phrase is unfamiliar to 
English lawyers, but the institution is undoubtedly most useful. It is 
intensely personal in character, for the trust is automatically terminated 
by the death of the beneficiary prior to that of the depositor. Again, the 


creditors of the depositor are in a very favourable position, for they can 
reach his interest, though they could not do so if he had merely reserved 
to himself a power of revocation in an ordinary trust.** 


25(1802) 7 Ves. 211. 

26See per Younger L.J. in his dissenting judgment in Craddock v. Hunt, [1923] 
2 Ch. 136, at p. 168, citing Glass v. Hulbert, (1869) 102 Mass. 24; and see Hanbury, 
op. cit., at pp. 595-7. 

2715 Geo. V, c. 20, s. 53 (1) (b) and (c). 

25(1880) 15 Ch.D. 594. 

29Op. cit., at pp. 60, 61; see also E. C. S. W[ade] in 45 Law Quarterly Review 
(1929), at pp. 4, 282. 

30[1929] A.C. 318. 

1Re Gardner, [1920] 2 Ch. 523. 

32Johnson vy. Ball, (1851) 5 De G. & Sm. 85; Blackwell v. Blackwell, [1929] 
A.C. 318. 

3The text explains this rule on the ground that “he has such extensive powers 
over the deposit as to justify treating him as in substance the unrestricted owner 
of the deposit” (Restatement of Trusts, vol. I, at p. 58). 
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We find a very complete enumeration of the purposes which may 
render trusts illegal. But the list is clearly not intended to be exhaustive ; 
on the contrary, the general scope of public policy is represented as so 
elastic as to justify rather the estimate of McCardie J., enunciated in 
Naylor, Benzon and Company vy. Krainische Industrie Gesellschaft,** that 
“public policy is a variable thing’’, rather than that of Lord Halsbury, 
who, in Janson v. Driefontein Consolidated Mines,** said, “1 deny that 
any Court can invent a new head of public policy”. 

With regard to trusts which tend to encourage divorce or separation, 
the text displays a somewhat hesitating attitude, but preserves the distinc- 
tion, which we see drawn in cases of the type of Re Lovell,®® between a 
limitation and a condition. The principle is carefully safeguarded, that 
property is for the uses of the living, not for those of the dead, and so a 
purely capricious trust, for example, to bury money with the testator, will 
be invalid.** The law as to transfers in fraud of creditors is very care- 
fully stated, and we are told, with a precision that recalls the language of 
Justinian on the lex Aclia Sentia,** that in order to invalidate a transfer, 
both an actual defrauding and an intention to defraud must be shown. 
The committee does not seem to have incurred any difficulty in connexion 
with the problem, which worried Kay J. in Halifax Joint Stock Banking 
Company v. Gledhill,** whether s. 5 of 13 Eliz. c. 5 extended to the pro- 
tection of a purchaser for value of an interest conferred by an original 
voluntary deed, or whether it protected only a purchaser by the settle- 
ment itself.*° 


The chapter on Trust Property calls for little comment. Mention 


must, however, be made of the following lucid and concise account given 


of a very important branch of the law: “A cheque is not an assignment 
in whole or in part of the drawer’s claim against the bank against which 


it is drawn.*! If, however, the drawer manifests an intention to make 


#(1918] 1 K.B. 331, at p. 342. 

85[1902] A.C. 484, at p. 491. 

36[1920] 1 Ch. 122. 

37See Brown v. Burdett, (1882) 21 Ch. D. 667; Kelly vy. Nichols, (1891) 17 

306; J. Salmond, Jurisprudence (ed. 8, London, 1930), at p. 477. 

SJnst. 1. 6. 3: “Itaque tunc intellegimus impediri libertatem, cum utroque mod 
fraudantur creditores, id est et consilio manumittentis et ipsa re, eo quod bona nor 
suffectura sunt creditoribus.” 

89[1891] 1 Ch. 31. 

49].¢., a person on whom property is settled for value. For a tentative suggestion 
as to the difference in position between the two types of purchaser, see Hanbury, 
op. cit., at p. 199. 

*1Cf. per Lord Romilly in Hewitt v. Kaye, (1868) L.R. 6 Eq. 198, at p. 200 
“A cheque is nothing more than an order to obtain a certain sum of money, and it 
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such an assignment and if the assignment is in trust for another, such 
interest as the assignee acquires he holds in trust for the other.” 

The committee has thought it worth while to touch on the difficult 
question, recently raised in Civilian War Claimants’ Association v. R.,*? 
of the position of the crown as trustee. The whole subject of equitable 
relief against the crown is one of great complexity ;** in America the 
air was cleared by the high feeling aroused by the decision of the supreme 
court, contrary to the opinion of Hamilton,** in Chisholm v. Georgia,*® 
that a state could be sued by a citizen of another state, which led to the 
passing of the eleventh amendment to the constitution.‘® Henceforth 
no relief, equitable or legal, can be obtained against the United States or 
any state except through the legislature, either directly by a special act, 
or indirectly through a court of claims set up by a previous act. We are 
told that the settlor can be a trustee of his own trust, but we are not told 
whether there is any peculiarity in his position. The mind of an English 
lawyer at once flies to such cases as Drosier v. Brercton,** where settlor- 
trustees were held liable for lending trust money on a second mortgage 
of house property greatly out of repair, though it clearly appeared that 
their motive in creating the trust was altruistic. 

The chapter on beneficiaries is very sound, and only one comment here 
suggests itself, in connexion with the doctrine of conversion. The prob- 
lems as to the devolution of a beneficial interest, which, owing to the 
adoption of a uniform** system of intestate succession by the Administra- 
tion of Estates Act, 1925, will eventually disappear in England, are still 


pressing problems in America, and one would have liked to find more 


definite answers to the questions, in what circumstances is a beneficiary 


makes no difference whether the money is at a banker’s or anywhere else’; and per 
Pollock M.R. in Re Swinburne, [1926] Ch. 38, at p. 41: “A cheque is clearly not an 
assignment of money in the hands of a banker.” 

#2[1932] A.C. 14. Cf. Rustomjee v. Regina, (1876) 1 Q.B.D. 487. 

*3See Holdsworth, History of English Law, vol. IX, at pp. 33-4; W. B. Clode, 
Petition of Right (London, 1887), chap. xi; Hanbury, of. cit., at pp. 308-9; ibid., 
Essays in Equity (Oxford, 1934), at pp. 114-24. 

44The Federalist, no. 81; and see C. K. Burdick, The Law of the American 
Constitution (New York, 1929), at p. 93. 

#5(1793) 2 Dall. 419. 

46“The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any Foreign State.” 

47(1852) 15 Beav. 221. 

48Subject to three not very important exceptions: see 15 Geo. V, c. 20, s. 131; 
15 Geo. V, c. 23, ss. 45 (2), 51 (2); Re Gates, [1930] 1 Ch. 199; Re Berrey, [1936] 
1 Ch. 274; Hanbury, Modern Equity, at p. 472. 
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entitled to call for a transfer of the property in its unconverted state? 
Can a mere remainderman elect to do so? What are the equities which 
may work a reconversion ?*® 

In the chapter on Transfer of Interest we plunge into the sea of spend- 
thrift trusts, trusts for support, and discretionary trusts. These loom 
much larger in American than English equity, so large as to have recently 
undergone a searching examination in a brilliant monograph from the 
pen of that very learned jurist, Professor Erwin N. Griswold, himself 
a member of the committee responsible for the Restatement under review. 
Spendthrift trusts, as he points out, “in their broader aspect do not present 
a wholly novel situation. They are but a modern phase of the struggle 
over the alienability of property which has been an element in English 
law since the conquest.”*® On no subject in the law of trusts is there 
greater divergence as between different states, and this divergence is 
natural, for the clash of philosophies to which the institution gives rise 
reflects nothing less than the antagonism between irreconcilable opposites, 
between individualism and socialism, between the cult of property and 
the cult of social service. Wide as the poles apart are the standpoint of 
Field J., whose famous dictum in Nichols v. Eaton,*' approving their 
validity, “was the greatest single factor in the establishment of spendthrift 
trusts in the United States”,°* and the standpoint of Gray, who says of 
the “station in life rule’, enunciated by the New York courts in such 
cases as Kilroy v. Wood,** whereby, by means of the machinery of the 


spendthrift trust, a wealthy drone may be maintained in parasitic idleness 


laughing at the poverty of his unfortunate creditors, that it “descends to 


a depth of as shameless snobbishness as any into which the justice of a 
country was ever plunged”’.** The subject is a vital and interesting one, 
but is too vast to receive further comment in a review of a restatement 
covering the entire law of trusts. The chapter concludes with the Ameri- 
can rule as to priority as between successive transferees of the interest of 
a beneficiary, and this is the rule, “Qui prior est tempore potior est iure” 
not, as in England, the rule in Dearle v. Hall.’ The first transferee in 
point of time may, of course, be estopped by his conduct from asserting 

49Maitland, of. cit., at p. 224; Hanbury, of. cit., a . 368-9; 38 Law Quarterly 
Review (1922), at p. 261. 

°F, N. Griswold, Spx 

51(1876) 91 U.S. 716. 

*2Griswold, op. cit., at p. 22. 

53(1886), 42 Hun. 636. 

*4J. C. Gray, Restraints on Alienation (ed. 2, 1895), at pp. x-xi, cited in Gris- 
wold, op. cit., at p. 349, n. 79, 

55(1823) 3 Russ. 1. 
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his priority, but normally priority is determined simply by the date of the 
transfer; American judges have seen no sovereign virtue in alertness in 
notifying the trustee. 

It is perhaps in rules governing the actual administration of the trust 
that the greatest divergence between American and English equity is to 
be observed. It is in this type of practical question in private law that 
a unitary system shows to advantage over a federal system; the United 
States have not, and could not have, any such wide and beneficial provision 
as is contained in s. 57 of the Trustee Act, 1925, empowering the court 
to authorize dealings with the trust property which would otherwise 
constitute a breach of trust. Here we are told that the court has certain 
powers to authorize deviation from a term of the trust, and that the 
trustee will be guilty of a breach of trust if he fails to apply to it in a 
proper case, as, for example, where circumstances have so changed that 
compliance would defeat the object of the trust, to exercise this discretion, 
or, in a case of emergency, if he fails to deviate on his own initiative. 
In general, the whole standard of conduct laid down for trustees seems 
to be higher than in England, and there is not, and cannot be, any general 
provision similar to that contained in s. 61 of the Trustee Act, 1925,°° 
which empowers the court to relieve from liability for breach of trust a 
trustee who has acted honestly and reasonably, and ought fairly to be 
excused. 

The interest shown by American jurists in English decisions really 
puts our excessive insularity to shame. Cited as an illustration of the 
important rule that a trustee must not place himself in such a position that 
his interest may be in conflict with his duty, we find the very facts in 
the recent English case of Re Thomson.** On the general subject of 
trafficking by a trustee in the trust property, the Restatement seems not 
to distinguish between purchases by a trustee from his beneficiary, and 
purchases by a trustee from himself. In England, while the latter are 
never allowed,** the former may be upheld by the court, provided that the 
trustee can satisfy he court that he and the beneficiary were completely 
“at arm’s length” throughout the transaction.°? The American rule seems 
to be that any purchase by the trustee of the beneficiary’s interest, unless 
authorized by the terms of the trust, requires the sanction of the court. 
With regard to a trustee’s power to delegate the administration of the 


“Replacing s. 3 of the Judicial Trustees Act, 1896. 

57[1930] 1 Ch. 203. 

*8Williams vy. Scott, [1900] A.C. 499. 

*9Fox v. Mackreth, (1788) 2 Bro. C. C. 400; Coles v. Trecothick, (1804) 9 Ves. 
234. 
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trust, American equitable doctrine retains the stringency which obtained 
in England before 1925. There is no power to delegate the entire adminis- 
tration, such as is conferred by s. 23 (1) of the Trustee Act, 1925, which, 
as interpreted by Maugham J. in Re Vickery,®® may prove to have struck 
a grave blow at the security of beneficiaries. The Restatement tells only 
of the special powers to delegate certain matters, such as were recognized 
in ex parte Belchier®™ and Speight v. Gaunt,®* and affirmed by ss. 23 (3) 
and 30 of the Trustee Act. Again, a trustee may deposit shares with a 
committee formed to protect the interests of shareholders, just as under 
s. 21 of the Trustee Act he may deposit any documents relating to the 
trust property with a bank, or any company whose business includes the 
undertaking of the safe custody of documents. It is a corollary of the 
maxim delegatus not potest delegare that trustees must act jointly where 
there are more than one ;** equity does not recognize any arrangements 
analogous to those which gave rise to the futor gerens and tutor honorarius 


of Roman law."* 


The rule is, in the Restatement, admirably expressed 
thus: “To the extent and only to the extent that a trustee can properly 
delegate the performance of acts, such acts can properly be performed 
by less than all of the trustees with the consent of the others.” 

In America, as in England, restitution, not punishment, is the keynot« 
of equitable relief against trustees.°° The cases in which a trustee is 
charged with compound interest are the obvious cases, as where he has 
failed to obey a clear direction to accumulate income.** <A _ beneficiary 
cannot, however, make his trustee’s lapse an occasion for speculation; 
thus if the trustee has made an improper purchase, the beneficiary cannot 
elect to affirm the purchase at a time when the value of the property has 
fallen, so as to hold the trustee liable for the difference between the values 
at the times of the purchase and of the affirmation respectively. The 
tracing rules in America are very sensible and practical. In particular, 
the solution of the competing claims of two separate beneficiaries, whose 
money their trustee has blended with his own in a composite mass, is 

69[1931] 1 Ch. 572; see also W. S. Holdsworth in 47 Law Quarterly Review 
(1931), at p. 463; Hanbury, of. cit., at p. 270. 

61(1754) Ambl. 218. 

62(1884) 9 App. Cas. 1. 

88. uke v. South Kensington Hotel Company, (1879) 11 Ch.D. 121; Munch 


v. Cockerell, (1839) 5 Myl. & Cr. 178; Lee v. Sankey, (1872) L.R. 15 Eq. 204; 
Lewis v. Nobbs, (1878) 8 Ch.D. 591. But trustees of charitable trusts can act by 
a majority, under s. 13 of the Charitable Trusts Act, 1869. 


647 nst. 1. 24. 1. 


65 Attorney-General vy. Alford, (1855) 4 De G.M. & G. 843; Vyse v. Foster, 


(1872) L.R. 8 Ch. 309, L.R. 7 H.L. 318. 
®66Re Emmet’s Estate, (1881) 17 Ch. D. 142; Re Barclay, [1899] 1 Ch. 674. 
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fairer than the rule in Clayton’s Case,’ which is employed in England. 
The Restatement allows the two beneficiaries to share the property 
proportionately. 

Perhaps the stiffest fence that has to be negotiated by the English 
student of equity is the subject of the effect of lapse of time on equitable 
claims. This is in England a matter of extraordinary complexity.°* An 
English reviewer must, therefore, confess some surprise at the brevity of 
treatment accorded to it by the committee. We read that “In most states 
there is no Statute of Limitations applicable to equitable claims, but 
equitable claims may be banned by the laches of the claimant’. We are 
then given a list of ten factors which are to be considered in reaching a 
decision as to whether the beneficiary has been guilty of laches, whose 
effect is somewhat curiously described as that of “determining the trust”. 
One would like to believe that American equity is really in so happy a 
state of simplicity as is here tacitly claimed, but the text, it must be 
confessed, leaves one sceptical. Is there any difference between actions 
for recovery of the trust property itself, and actions to recover mis- 
appropriated income? Is the Statute of Limitations applied by analogy to 
equitable claims which are analogous to legal claims?®® What is the 
difference between laches and acquiescence? How is the position modified 
where there has been fraud? To these questions, and others of a like 
importance, we find no answer. 

The rules governing the adjustments of trust property, and of the 
incidence of liability for the payment of debts and legacies, which recall 
to us the leading cases of Howe v. Earl of Dartmouth,’® Allhusen v. 
Whittell, and Re Hotchkys,"* are discussed with an elaboration of detail. 
The ramifications of this complicated subject are such that it is impossible 
to write a condensed account of it; it must suffice us to remark that, in 
the allocation of property to capital and income in case of delayed con- 
version, the method of computation seems to be the same, whether such 
property be reversionary or wasting. The method is substantially that 

67(1816) 1 Mer. 572. 

®8See J. Brunyate, Limitation of Actions in Equity (London, 1932); Hanbury, 

hp, cit., at pp. 74-9, 342-54. 

6°This question, in itself, involves a considerable difficulty; Brunyate thinks that 
equity sometimes acts in obedience to, and not merely on the analogy of, the statute, 
even in cases involving its exclusive jurisdiction. For a commentary on this view, 
see Hanbury, op. cit., at p. 76. The Restatement tells us that the statutory period is 
normally taken as a model for fixing the period which must elapse before the 
beneficiary can be convicted of laches. 

70(1802) 7 Ves. 137. 

71(1867) L.R. 4 Eq. 295. 

*2(1886) 32 Ch.D. 408. 
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indicated by the rule in Re Earl of Chesterfield’s Trusts,"* and is set forth 
as follows: “The net proceeds received from the sale of the property are 
apportioned by ascertaining the sum which with interest thereon at 


the current rate of return on trust investments from the day when th« 
duty to sell arose to the day of sale would equal the net proceeds ; and the 
sum so ascertained is to be treated as principal, and the residue of the net 


proceeds as income.” 

No rule is clearer in the English law of trusts than that a trustee must 
normally act without remuneration,’* unless by the trust instrument he is 
expressly authorized to charge for his services. But in America the 
opposite rule prevails; this may account for the absence of any general 
power in the court to relieve a trustee from the consequences of a breach 
of trust, analogous to that conferred by s. 61 of the Trustee Act, 1925, 
for it is not without significance that relief under this section cannot be 
given to a paid trustee.” The American rule, too, may be said to bear out 
the suggestion that American equity is, on the whole, more severe on 
trustee than is English equity; a trustee is regarded as requiring some 
inducement to enter on so arduous an office; like the Roman heres befor 
the lex Falcidia and the SC. Pegasianum, he would otherwise be unwilling 
to act “ob nullum vel minimum lucrum”.” 

The second volume of the Restatement begins with two chapters 
devoted to Liabilities to Third Persons and Liabilities of Third Persons 
respectively. These subjects are discussed much more fully than would 
be thought necessary in an English textbook. Some misgiving may lx 
felt at the solution of the problem of the competing interests of the 
beneficiary and a donee, who has received trust property from the trustee 
without any notice of the trust. In general the donee must restore it, 
but not if he “has so changed his position that it would be inequitable to 
compel him to restore it”. This position is further elucidated by tests of 
the necessary ingredients of a change of position for this purpose; the 
payment away must have been some extraordinary payment, that would 
not have been made if the money had not been received; if he has spent 
it in ordinary living expenses, he must make a refund. Thus the ben 
liciary loses his property without any imputation of such conduct as would 
work an estoppel being made against him. In English equity the power 
of the beneficiary to recover would surely turn on the question whethe1 

(1883) 24 Ch.D. 643 

“Robinson v. Pett, (1734) 3 P. Wms. 249; / 

[1935] Ch. 359; -Irning v. James, [1936] 1 Ch. 158 


Vational Trustees of Australia vy. General Tinance Company 
[1905] A.C. 373; Re Windsor Steam Coal Company, [1929] 1 Ch. 151 


76Inst. 2. 23. 5 
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the assets could still be traced, or whether they had lost their identity to 
such an extent that the relation of debtor and creditor had supervened.** 
Hfere the position of the beneficiary is a hard one, but much harder is 
that of a debtor to the trust under the following circumstances: A is 
trustee for B, C owes money to B. B, without any notice to C, assigns 
the debt to D. C pays B. Under the rule in Stocks v. Dobson™ he would 
be clear of any liability to D, who would be left with his right of action, 
probably fruitless, against 5. But here we are told that the loss falls on 
C, who must pay over again to A as trustee for D. It scems very strange 
that a careless creditor, who has not chosen to take the most obvious step 
towards securing payment, should be preferred to the conscientious 
debtor, who has taken the earliest opportunity of paying his debt into the 
hands which he could not, ev /iypothesi, have known to be other than the 
right hands. C can, of course, recover from B, but that right of recourse 
may be as barren in his hands as in D's, for C is probably insolvent. It 
is difficult to see how any debtor to a trust estate can ever feel safe in 
paying his debt, unless he can in some way lay an estoppel both on the 
beneficiary and on the trustee. 

Considerable attention is paid to the subject of revocation and modifi- 
cation of trusts by a settlor, under powers reserved in the trust instru- 
ment. The chapter devoted to it presents us with a valuable general 
discussion of matters concerning which generalization is difficult, -for 
here, more perhaps than in any other topic of equity, everything seems to 


turn on the circumstances of each particular case. The committee gives 


evidence, here and there, of being happier in the statement of principles 


than in the framing of illustrations, for some theoretical cases discussed 
wear a somewhat exotic air. For instance, we read in one place: “If the 
trustee is guilty of an abuse of discretion in terminating the trust, the 
court will exercise its control by setting aside the transfer or holding the 
trustee liable for breach of trust.” So far, excellent, but let us proceed: 
“Thus, if the trustee is authorized to transfer the trust property to a 
heneficiary if in the opinion of the trustee the beneficiary is competent to 
manage the property, and the trustee transfers the trust property to him, 
although the trustee knows that he is wholly incompetent, the other 
beneficiaries can set aside the transfer or hold the trustee liable for breach 
of trust.” Read literally, this assumes that the trustee is at liberty to hand 
over the whole property to one beneficiary. But what conceivable form 


eccentricity would dictate the insertion in a trust instrument of such a 
Lister v. Stubbs, (1890) 45 Ch.D. 1; Sinclair v. Brougham, [1914] A.C. 


(1853) 4 De G. M. & G. 11: see also Benee v. Shearman, [1898] 2 Ch. 582 
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provision as this? If, however, the authority extends only to a share, 
how can the trustee’s act in handing the prodigal his share be prejudicial 
to the other beneficiaries, unless indeed they have an interest in his share, 
expectant on the termination of his interest? It is surely a novel doctrine 
that an action against a trustee for breach of trust is in the nature of an 
actio popularis, or that beneficiaries are watchdogs of each other’s interests. 

The penultimate chapter deals with the important topic of charitable 
trusts. The arrangement is a little unexpected, in that we are introduced 
to the subject of Creation of Charitable Trusts before we receive any 
information as to the vital question of the Nature of Charitable Purposes. 
The committee seems to have endeavoured to provide for every possible 
contingency. We are reminded that the leniency allowed in other direc- 
tions to charitable trusts does not extend to permitting a testator to validate, 
in effect, an informal will. But a charitable trust will not fail on the 
ground that the instrument creating it is testamentary (and not properly 
executed as a will), unless it is clear that it was not intended to come 
into effect until the testator’s death. The list of charitable purposes given 
us contains two which are not included in Lord Macnaghten’s famous 
enumeration in Jncome Tax Commissioners vy. Pemsel,”® namely “the 
promotion of health”, and “governmental and municipal purposes”. Of 
these the former would certainly come under Lord Macnaghten’s fourth, 
and residual, class, of “other purposes beneficial to the community”, but 
the inclusion of the latter at first sight surprises us. It shows us at once 
that American equity regards the word “charitable” as more capacious 
than does English equity. Both countries apply the rule that where an 
instrument gives a latitude to trustees to apply the whole property to non- 
charitable purposes, the gift will fail; in order that the trust may be 
genuinely charitable, it is essential that its purposes be exclusively 
charitable,®° but there are several words whose inclusion in England is 
regarded as avoiding the trust, which in America are regarded as synony- 
mous with “charitable”. For instance, we find it laid down in the 
Restatement that “‘a trust for the inculcation of patriotism, or for other 
patriotic purposes, is charitable”, whereas in Attorney-General v. National 
Provincial and Union Bank,*' where there was a gift to “charitable and 
patriotic purposes”, it was held that patriotic purposes were not necessarily 
charitable purposes, that the adjectives must be read disjunctively, and 
that the whole gift failed. That the committee shows a profound sense ot 

79(1991] A.C. 531, at p. 583. 

S°Blair v. Duncan, [1902] A.C. 37; Re Macduff, [1896] 2 Ch. 451; Houston 1 
Burns, [1918] A.C. 337; but see Re Best, [1904] 2 Ch. 354. 

§1[1924] A.C. 262. But see Re Smith, [1932] 1 Ch. 153, where a gift to “m) 
country, England”, was held to be charitable 
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social philosophy, as well as of deep legal learning, in its handling of the 
problems raised by the subject of charitable trusts, may be illustrated by 
the citation of such phrases as “there is no social interest in the com- 
munity in the underwriting of one or another of the political parties’’,** 
and “one of the great advantages resulting from charitable trusts is the 
fact that they permit experimental tests of ideas which have not been 
generally accepted”. The rules governing the application of the cy-prés 
doctrine are plain and straightforward. 

The last chapter deals with Resulting Trusts. It is interesting to 
learn that the doctrine enunciated in Burgess v. Wheate,** which denied 
to the crown or a mesne lord a right of escheat in respect of an equitable 
estate, never prevailed in America, but the historical note would have 
been better rounded off had it remarked that Lord Mansfield, dissenting, 
was in favour of following the legal analogy.** The text is not always 
clear as to the incidence of the burden of proof. We find the phrases 
“establishment of a resulting trust”, and “rebuttal of the presumption of 
resulting trust” rather indiscriminately employed. The English rule is 


clear: where a purchaser of property takes a conveyance of the legal 


estate in the name of a third person, a presumption of resulting trust will 
arise in favour of the purchaser, but can be rebutted by evidence that a 
gift was intended; but if the third person is the spouse or child of the 
purchaser, or someone to whom he stands in loco parentis, there is a 
presumption of advancement; that is to say, the presumption is in favour 
of the third person, that he was intended to have both the legal estate and 
the beneficial interest, but this presumption can be rebutted by evidence 
on the part of the purchaser that he intended to keep the beneficial 
interest for himself.*° As a matter of fact, the phrase “presumption of 
advancement”, is nowhere to be found in the text, but the scope of the 
conception would appear to be wider in America than in England, for 
one passage suggests that it may include relations other than spouses and 
children. We hear nothing of the problem presented by the line of cases, 
of which Lassence v. Tierney*® is the leading case,—to whom does the 
property result, if a testator makes a bequest to a legatee, and then 
engrafts on it trusts which for some reason fail? The test is, whether 


“2Cf. Re Ogden, [1933] Ch. 678; but see Re Scowcroft, [1898] 2 Ch. 638. 

83(1759) 1 Eden 177. The doctrine was destroyed by the Intestates Estates 
Act, 1884. Escheat has been abolished altogether by the Administration of Estates 
Act, 1925. 

S4Maitland, op. cit., at p. 114. 

85See Dyer vy. Dyer, (1788) 2 Cox 92; Fowkes v. Pascoe, (1875) L.R. 
\pp. 343; Standing v. Bowing, (1885) 31 Ch.D. 282. 

86[1849] 1 Mac. & G. 551. 
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the interest bequeathed was absolute or not; if so, it devolves on the 


representatives of the legatee, but if not, it results to the testator’s estate 


\n English reviewer feels a sense of loss, in finding that no attention is 
paid to this question. 

H. G. Hanpury 
Lincoln College. 
Oxford. 





THE LAW OF PICKETING IN CANADA: | 


I 


N 1924, in the course of his judgment in Rex v. Sussex Justices: Ex parte 
McCarthy, the lord chief justice of England declared that ‘‘there is no 
doubt that it is not merely of some importance, but of fundamental im- 
portance, that justice should not only be done, but be manifestly and 
undoubtedly seen to be done’’.'. All men of good will must agree with 
these sentiments: and yet there is one field of law—that relating to 
labour—in which the views expressed by his lordship are unfortunately 
honoured more in the breach than in the observance. That this state of 
affairs actually exists and is not merely a fatuous notion conceived in the 
fevered minds of radical agitators for purposes of their propaganda is 
admitted by eminent authority. Thus, for example, Lord Scrutton, in 
an address delivered before the University Law Society on November 18, 
1920, admits that impartiality on the part of the courts may be difficult 
to obtain. He said: 


I am not speaking of conscious impartiality; but the habits you are trained in, 
the people with whom you mix, lead to your having a certain class of ideas of 
such a nature that when you have to deal with other ideas, you do not give as 
sound and accurate judgments as you would wish. This is one of the great diffi- 
culties at present with Labour. Labour says: ‘‘Where are your impartial 
Judges? They all move in the same circle as the employers, and they are all 
educated and nursed in the same ideas as the employers. How can a labour 
man or a trade unionist get impartial justice?”’ It is very difficult sometimes to 
be sure that you have put yourself into a thoroughly impartial position between 
two disputants, one of your own class and one not of your class.” 


These circumstances tend to develop an attitude towards law harmful 
to the whole body politic, and Mr. Milne-Bailey,* head of the research 
and economic department of the trades’ union congress, has summarized 
the effects of this attitude in the following words: 


Rightly or wrongly, the Trade Union world has come to regard the judges with 
the deepest suspicion, and to attribute to them not only ignorance of working 


'((1923) 93 L.J.K.B. 129, at p. 131, per Lord Hewart C.J. 

“The Work of the Commercial Courts” in 1 Cambridge Law Journal (1921), at p. 8. 
Cf. Roscoe Pound, Interpretations of Legal History (London, 1923), at p. 114: ‘‘Nor may 
we blind ourselves to the part which the origin, education and every-day associations 
of the judges have played in the interpretation of laws relating to groups with whose 
interests they were but imperfectly acquainted, whose aspirations were known to them 
only in an abstract sense, and whose modes of thought were looked at through the 
medium of another order of ideas.” 

A reviewer in 50 Law Quarterly Review (1934), at p. 596, described the author as ‘‘an 
expert on the history and practice of trade unions .. . [and] a political philosopher of 
peculiar originality”. 
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class institutions and conditions but even active prejudice and hostility. .. .‘ 
Certainly the bias of the judiciary has been hardly concealed in Trade Union 
cases for the past hundred years. There has been an initial assumption, almost 
that strikes and cognate activities were, if not completely unlawful, at any rate in 
the highest degree reprehensible, that Trade Unions were merely organizations 
of agitators and revolutionaries.’ It will be granted that this attitude has been 
less pronounced in the past twenty years, but there is by no means the same 
confidence in the impartiality of the judges in such cases as there is, with every 
justification, in those cases which do not involve political and economic issues.’ 
Whatever may be the discontents of English trade unionists in this 
regard, it is no exaggeration to say that Canadian labour has even mort 
cause for dissatisfaction. The judges appear to flutter from precedent 
to precedent and often become involved in a web of contradictions so that 
it is almost impossible to extract lucid legal principles from their deci 
sions. But perhaps this criticism is too harsh, for Canadian judges have 
had little assistance from their English brothers in the elucidation and 
clarification of legal principles in this field. Even as late as 1925, a 
famous jurist in dealing with these problems stated in the course of his 
judgment: ‘My Lords, this is a case of great importance not only to the 
parties themselves, but for the effect which your Lordships’ judgment 
may have on future cases. Indeed [the judges in the lower courts] em 
bodied in their judgments an appeal for guidance so touching as to recall 
the prayer of Ajax—’Ep de ode xai 6\eocov—‘ Reverse our judgment an it 
please you but at least say something clear to help in the future’ ’’; and 
his lordship concludes, ‘‘In the state of the authorities this is, I think, a 
reasonable request’’.? But in spite of the anxiety of the judges to clarify 
‘Cf. A. V. Dicey, Law and Public Opinion in England in the Nineteenth Century 
London, 1920), at p. 199: ‘‘The best and wisest of the judges who administered the 
law of England during the fifty years which followed 1825 were thoroughly imbued with 
Benthamite liberalism. They believed that the attempt of trade unions to raise the 
rate of wages was something like an attempt to oppose a law of nature.” 
5Cf. Dicey, op. cit., at pp. 199-200: ‘‘They |the judges] were convinced—and here 
it is difficult to assert that they erred—that trade unionism was opposed to individual 
freedom, that picketing, for example, was simply 





a form of intimidation, and that 
though a strike might in theory be legal, a strike could in practice hardly be carried out 
with effect without the employment of some form of intimidation towards masters or: 
non-unionists."” See also G. R. Askwith’s evidence before the royal commission on 
trade disputes and trade combinations, 1906, in Minutes of Evidence (Cd. 2826), question 
161: ‘Almost all the possible actions the trade unions could follow in the course of a 
strike have been brought before the courts, and not one of them has been held to be 
such as could be employed in the interests of labour so as to justify the trade union in 
what they did.” For further expressions of opinion see W. Milne-Bailey, Trade Union 
and the State (London, 1934), passim; F. Frankfurter and N. Greene, The Labor Injunc 
tion (New York, 1930), at pp. 52, n. 19, and 131 

®W. Milne-Bailey, op. cit., at p. 163. 

‘Sorrell vy. Smith, [1925] A.C. 700, per Lord Dunedin, at p. 716. 








Tue Law oF PICKETING 1N CANaDA: | 69 


the law, many of the legal principles applicable to the activities of trade 
unions remain cryptic,® if not to the lawyer—and we hesitate to concede 
this point—at least to the layman, and the public will to obey the law, 
which is the very foundation of all law enforcement, is weakened 
thereby. 

In this state of the authorities, it may be that we presume too much 
in attempting any analysis of rules in this branch of the law. However, 
it is not intended in this study to give direction to those whose function 
it is to interpret the law. Our purpose is to analyse the decisions of the 
courts in the matter of picketing for the purpose of discovering the prin- 
ciples, if any, upon which the courts proceed, and to point out the incon- 
sistencies between the judicial decisions in the various provinces of 
Canada. 


II 


The social utility of trade unions in the modern industrial community 
has become almost axiomatic.? Whatever opposition to trade-union 
activities still remains, it centres about the vexed questions of how fa: 
trade unions should extend their control and the methods which they 
employ in seeking to enforce their demands. The purpose of this study 
is to discover how far trade unions may proceed in respect of one form 
of trade activity—namely, “‘picketing’’. The earliest use of the term 
“picketing” in legal literature has been traced'® to the case of Regina v. 
Druitt" in 1867, but the actions which it covers have been known to the 
law for a much longer period. The term is not a legal one and we must 
therefore derive its meaning from popular usage. The following seems 
to be a fairly comprehensive explanation of what picketing connotes: 


The principal method employed to prevent strike breaking is that of picketing 
by strikers or their representatives at or near the entrance to the place of employ- 
ment. Picketing has three chief purposes: first, to inform those unaware of the 
fact that a strike is in progress; second, to persuade the workers to join the strike; 
and, third, by moral suasion or, if necessary, by physical obstruction to prevent 
them from going to work.” 


‘See W. Milne-Bailey, op. cit., at p. 165: ‘‘The law affecting Trade Unions may be 
said to be . . . somewhat chaotic and illogical and unsatisfactory. For historical rea- 
sons no clear-cut body of law has developed which will show, with certainty and lucidity, 
what is the legal relationship of Trade Unions to the State. The law has been pieced 
together, very largely from obsolete doctrines, from superstitions that have no relevance 
to the modern world, and attempts to modernize it have been half-hearted and scrappy.” 

°Cf, Lord Lindley in Lyons v. Wilkins, [1896] 1 Ch. 811, at p. 823: ‘‘Trade Unions 
have now been recognized up to a certain point as organs for good. They are the only 
means by which workmen can protect themselves from tyranny on the part of those 
who employ them.” 

Oxford New English Dictionary. Cf., however, Regina v. Selsby, infra. 

1(1867) 10 Cox C.C. 592. 

J. A. Fitch, ‘Strikes and Lockouts” in The Encyclopaedia of the Social Sctences 
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Before 1824, picketing seems to have been dealt with largely by th 
indirect but effective method of invoking the Combination Acts. On 
the other hand, apart from these statutes, which applied only to offences 
associated with trade and industry, the law seems to have shown little 
concern for the susceptibilities of the citizen to coercion or intimidation 
In addition to criminal responsibility and civil liability for assault and 
other acts of violence, the only other guarantee for the preservation of the 
citizen’s mental equanimity was the jurisdiction to bind a person over to 
keep the peace." In 1824, when the committee on artizans and mach 
inery recommended the repeal of the Combination Acts, the members 
nevertheless felt that such repeal might not immediately convert the 
workmen into law-abiding citizens'’ and that it was essential to take 
precautions against violence and intimidation. The committee, there 
fore, recommended that “it is absolutely necessary, when repealing the 
Combination Laws, to enact such a law as may efficiently, and by sum 
mary process, punish either workmen or masters, who by threats, intimi 


dation, or acts of violence, should interfere with that perfect freedom 


which ought to be allowed to each party, of employing his labour o: 
capital in the manner he may deem most advantageous”’.'® Accordingly 
when parliament, by the Combination Act of 1824,'* repealed the earlier 


New York, 1934), vol. XIV, p. 422. Cf. Report of the Royal Commissioners Appointed 
to Inquire into the Organization and Rules of Trade Unions and Other Associations, 
Eleventh and Final Report, 1869, p. xxi: ‘‘Picketing consists in posting members of the 
union at all approaches to the works struck against, for the purpose of observing and 
reporting the workmen going to or coming from the works, and of using such influence 
as may be in their power to prevent the workmen from accepting work there.”’ 

Burn's Justice of the Peace and Parish Officer (ed. 22, London, 1814), vol. V, at pp 

233 f. The generally accepted opinion seems to have been that the threat must be one 
to the person of the complainant or to a member of his family, but that a threat to injure 
property would not justify the award of a precept of the peace in behalf of a man. By 
27 Geo. II, c. 15, it was enacted that to send a letter ‘‘threatening to kill or murder any 
of his majesty’s subjects, or to burn their houses, outhouses, barns, stocks of corn or 
grain, hay or straw, though no money or venison or other valuable thing be demanded 
by such letter . . ."’ should be a felony. See also Final Report of the Royal Commission 
of 1867, Minority Report, p. Iv 

‘This appears even from the evidence of Francis Place. See First Report of the Select 
Committee on Artizans and Machinery, 1824, p.47: ‘‘Are the feelings of irritation, which 
vou state generally to exist between the masters and the men, chiefly occasioned by the 
existence of [the Combination Laws]?—I have no doubt of it. Do you think, that if 
these laws were repealed, that irritation would subside?—It would gradually subside 

‘Sixth Report of the Select Committee on Artizans and Machinery, 1824, p. 590 

'’An Act to repeal the Laws relative to the Combination of Workmen; and for othe 
Purposes therein mentioned, 1824, 5 Geo. IV, c. 95. For the history of the committee 
ind the bill, see: S. and B. Webb, History of Trade Unionism, 1666-10920 (ed. 2, Lond 
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combination laws, it recognized that although it was expedient that ‘‘cer- 
tain combinations of masters and workmen should be exempted from 
punishment”, nevertheless it believed that ‘‘the attempt to deter work- 
men from work should be punished in a summary manner”. S. 5 of that 
act therefore declared that 


If any person by violence to the person or property, or by threats or by intimi- 
dation, shall wilfully or maliciously force another to depart from his hiring or 
work before the end of the time or term for which he is hired, or return his work 
before the same shall be finished, or damnify, spoil or destroy any machinery, 
tools, goods, wares or work, or prevent any person not being hired from accepting 
any work or employment; or if any person shall wilfully or maliciously use or 
employ violence to the person or property, threats or intimidation towards 
another on account of his not complying with or conforming to the rules, orders, 
resolutions or regulations made to obtain an advance of wages, or to lessen o1 
alter the hours of working, or to decrease the quantity of work, or to regulate the 
mode of carrying on any manufacture, trade or business, or the management 
thereof; or if any person, by violence to the person or property, by threats or by 
intimidation, shall wilfully or maliciously force any master or mistress manu- 
facturer, his or her foreman or agent, to make any alteration in their mode of 
regulating, managing, conducting or carrying on their manufacture, trade or 
business; every person so offending or causing, procuring, aiding, abetting or 
assisting in such offence, being convicted thereof ... shall be imprisoned only 
or imprisoned and kept to hard labour, for any time not exceeding two calendar 
months.’ 


As is often the case when restraint is suddenly removed, there occur- 
red what appeared to parliament to be an abuse of the privileges granted ; 
trade unions, suddenly emerging from obscurity but still imbued with the 
revolutionary doctrines which had developed in their former underground 


existence, put their theories into immediate operation.'’ Numerous 


1920), ch. ii; J. L. and B. Hammond, The Town Labourer, 1760-1832 (London, 1920), pp. 
134 ff. 

'S. 6 of the act dealt in almost identical terms with the penalties for similar offences 
committed by a combination of persons. During the debates in the house of commons 
n 1825, it was alleged that ss. 5 and 6 of the Act of 1824 were, for all practical purposes, 
unenforceable, because no conviction could be registered except on the evidence of two 
witnesses, and, as Robert Peel pointed out, ‘‘the criminals generally managed to escape 
the penalty of their misconduct; for what they did or said was done or spoken only to 
the master, and not in the presence of any witnesses. ... The consequence was that the 
law was evaded" (Hansard's Parliamentary Debates, ser. 2, 1825, vol. 12, pp. 1305-6). 
Cf. Huskisson, zbid., p. 1299. But see George Howell, Labour Legislation, Labour Move 
ments and Labour Leaders (London, 1902), p. 53. 

‘See George Howell, op. cit., p. 54: ‘‘The one important fact elicited by the com 
mittee [of 1825] was, not that combinations had very greatly increased in number during 
the ten months succeeding the passing of the Act of 1824, but that the proceedings were 
nore open and public, and consequently more apparent.” 
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strikes, accompanied with extreme violence,'® alienated even many of 
their sympathizers, and as a result, less than twelve months later, a new 
committee?® was set up to inquire into the whole matter, and, on the basis 
of the committee’s recommendations, a new act was passed dealing with 
combinations and their activities. The new act*! dealt primarily with 
the liabilities and privileges of combinations, but s. 3 applied to thx 
conduct of individuals: 


If any person shall by violence to the person or property, or by threats or intimi- 
dation, or by molesting or in any way obstructing another, force or endeavour 
to force any journeyman, manufacturer, workman or other person hired or em- 
ployed in any manufacture, trade or business, to depart from his hiring, employ- 
ment or work, or to return his work before the same shall be finished, or prevent 
or endeavour to prevent any journeyman, manufacturer, workman or othe: 
person not being hired or employed from hiring himself to, or from accepting 
work or employment from any person or persons; or if any person shall use o: 
employ violence to the person or property of another, or threats or intimidation 
or shall molest or in any way obstruct another for the purpose of forcing or in 
ducing such person to belong to any club or association, or to contribute to an\ 
common fund, or to pay any fine or penalty, or on account of his not belonging 
to any particular club or association, or not having contributed or having refused 
to contribute to any common fund, or to pay any fine or penalty, or on account 
of his not having complied or of his refusing to comply with any rules, orders, 
resolutions or regulations made to obtain an advance or to reduce the rate of 
wages, or to lessen or alter the hours of working, or to decrease or alter 
the quantity of work, or to regulate the mode of carrying on any manufacture 
trade or business, or the management thereof; or if any person shall by violence 
to the person or property of another, or by threats or intimidation, or by molesting 
or in any way obstructing another, force or endeavour to force any manufacturer 
or person carrying on any trade or business, to make any alteration in his mode 
of regulating, managing, conducting or carrying on such manufacture, trade or 
business, or to limit the number of his apprentices, or the number or descriptio: 
of his journeymen, workmen, or servants; every person so offending or aiding 
abetting or assisting therein, being convicted thereof... shall be imprisoned 
only, or shall and may be imprisoned and kept to hard labour, for any time not 
exceeding three calendar months. 


As Hume foresaw, when he opposed the bill in the house of commons, 
the magistrates interpreted the vague terms employed in s. 3 to the detri- 
ment of labour, and in this they were aided and abetted by the judges of 
the superior courts, who appeared anxious to declare all forms of moral 


‘See speeches of Huskisson, Hume, and Peel in the debate on the resolution to 
appoint the committee of 1825, in Hansard’s Parliamentary Debates, ser. 2, 1825, vol. 12 
pp. 1290 ff. Cf. Webb, op. cit., p. 138, 

*°For the history of this committee, see Webb, op. cit., pp. 105 /7.; Hammond, op 
pp. 138 ff.; Howell, op. cit., pp. 53 ff. 

*An Act to repeal the Laws relating to the Combination of Workmen, and to n 
other Provisions in lieu thereof, 1825, 6 Geo. IV, c. 129 
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pressure illegal under the act. Five types of wrongful conduct were 
mentioned in the act—violence,”? threats,”* intimidation,"* molestation 
and obstruction,”* when committed with the intention of coercing the will 
of another in respect of industrial relations; and the broad scope of their 
application in repressing labour activities is nowhere better illustrated 
than in the memorandum presented by Sir William Erle to the royal 
commission of 1867.°° The operation of s. 3 of the act was also greatly 
widened by applying to it the rules of conspiracy where the action com- 
plained of involved a combination of persons.*’_ In practice, then, almost 





See, in this connexion, Sir James F. Stephens, A History of the Criminal Law of 
England (London, 1883), vol. III, at p. 216. As tothe employment of violent means by 
the trade unions, see Webb, op. cit., p. 112, and Report of the Royal Commission of 1867, 
passim. 

23One of the early cases interpreting the term ‘‘threats” was Regina v. Selsby, (1847) 

5 Cox C.C, 495 n., in which Rolfe B. (at p. 497) suggested that a threat involved an 
intimation ‘‘to the person to whom it was addressed, that some bodily harm would 
happen to him if he persevered in his intention”. However, subsequent cases adopted a 
view less favourable to labour. In Regina v. Duffield, (1851) 5 Cox C.C. 404, Erle J. (at 
p. 432) stated that it was illegal to threaten a man “‘either with personal injury, or with 
the loss of comfort inany way”. In Walsbyv. Anley, (1861) 30 L.J.M.C. 121, Cockburn 
C.J. (at pp. 122-3) stated that ‘‘threats of doing something that is likely to operate to 
la person’s] injury’ would be illegal. His lordship was, however, dealing with the legal 
effect of such an intimation by a combination of persons. Hill J. in the same case stated 
that a threat, in order to come within the section, must be one to do an illegal act, a 
circumstance which in the case before him was provided by the conspiracy. So also 
O' Neill v. Longman, (1863) 4 B. & S. 376, and Wood v. Bowron, (1866) L.R. 2 Q.B. 21. 
In In re Perham, (1859) 5 H. & N. 30, the following was held to be an unlawful threat: 
‘If you dare work we shall consider you as blacks, and when we go in we shall strike 
against you, and strike against you all over London.” In Shelbourne v. Oliver, (1866 
13 L.T.N.S. 630, a threat that ‘‘unless you discharge him your men shall not be allowed 
to work”’ was held illegal. 

*4* ‘Intimidation’ referred more specifically to fear caused by deeds rather than 
words” (R. Y. Hedges and A. Winterbottom, The Legal History of Trade Unionism 

London, 1930), at p. 46). In Regina v. Rowlands, (1851) 5 Cox C.C. 466, it was held 
that the following statement amounted to intimidation: ‘‘If he was discharged because 
he was a member of an association, we have twenty thousand pounds at our command, 
we will stop the supplies, and you will not have a single hand to do your work” (at p. 494). 

*%Decisions on the interpretation of the terms ‘‘molestation’” and ‘‘obstruction’”’ 
usually turned on the element of conspiracy. Thus, in Regina v. Duffield (supra) it 
was held that a combination to persuade men to leave work constituted a molestation 
ind obstruction within the meaning of the act. See also Regina v. Rowlands (supra); 
Walsby v. Anley (supra); Regina v. Druitt, (1867) 10 Cox C.C. 592. 

°6 Memorandum on the Law Relating to Trade Unions appended to Eleventh and Final 
Report of the Royal Commissioners Appointed to Inquire into the Organization and Rules 

f Trade Unions and other Associations, 1869. 

“7Cf. Regina v. Rowlands (supra); Walsby v. Anley (supra); O' Neill v. Longman 

upra); Wood v. Bowron (supra); Regina v. Druitt (supra); Skinner v. Kitch, (1867) 10 
Cox C.C. 493; Rex v. Bykerdike, (1832) 1 Moo. & Rob. 179. See also Stephens, of. cit., 
it pp. 220-1. 
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every attempt to induce an employer to act in accordance with the wishes 
of labour might be treated as a crime. Even peaceful persuasion might 
be held illegal, if the arguments were advanced with emphasis or if the 
possible consequences of non-compliance might prove distasteful to the 
person to whom the arguments were addressed.** It is difficult to esti 
mate the extent to which the law deterred trade unions from engaging 1 
‘direct action’’ to improve their economic position, but there is no doubt 
that the existence of the legislation, with the threat of prosecution as an 
ever-present weapon in the hands of the employers, proved a serious 
obstacle to labour activities.** Agitation to mitigate the rigour of the 
law resulted in the passing of the Molestation of Workmen Act, 1859, 

which declared that no person, by reason merely of his entering into a1 
agreement with any other person for the purpose of fixing the rate of 
wages or by reason merely of his endeavouring peaceably to persuad 
another to refrain from working in order to obtain a higher rate of wage: 
or lower hours of work, should be deemed to be guilty of ‘‘molestation’’ 
or “obstruction” within the meaning of the Combination Act of 1825, 
nor should he therefore be subject to prosecution for conspiracy. In this 
way, some of the evil effects resulting from judicial interpretation, espe 
cially from the introduction of the doctrine of conspiracy as a makeweight 
in the construction of s. 3 of the Act of 1825, were mitigated. However, 
it soon became clear that labour had gained very little, for although i 
1867 Baron Bramwell, in the case of Regina v. Druitt, declared that ‘‘i1 
was perfectly lawful to endeavour to persuade persons who had not 
hitherto acted [in combination with dissatisfied workmen] to do so, pro 
vided that persuasion did not take the shape of compulsion or coercion”, 


‘In Regina v. Selsby (supra) Rolfe B. stated that, since it was lawful for workm« 
to agree not to work, he was ‘‘not aware of any illegality in their peaceably trying t 
persuade others to adopt the same view” ‘at p. 498), However, in Regina v. Duffield 
supra), Erle J. (at p. 43) in his address to the jury stated that, although men had a right 
to combine not to work except for wages agreed upon by them, nevertheless he though: 
‘it would be most dangerous indeed if that rule of law, so in favour of workmen pri 
tecting their own interests, were at all construed to extend to that which is charged upo 
this indictment . . . that is to say: to suppose that workmen, who think that a certai 
rate of wages ought to be obtained, have a right to combine together to induce met 
already in the employ of other masters, for the purpose of compelling those masters t 
rafse their wages.’’ See also the other cases quoted above on the interpretation of s 
of the Act of 1825. 
‘Cf. also Webb, op. cit., pp. 142-3. ‘To the obstacles described above must be adde 
those presented by the master and servant laws, for a discussion of which see Web! 
p. cit., pp. 249 ff 
022 Vict., c. 34. The only account of the history of this act 
ible to find is in Webb, op. cit., p. 277, n. 1 
1867) 10 Cox C.C. 592, at p. 601 


which we have bee 
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nevertheless he made it clear that even slight annoyance or moral pressure 
would be sufficient to constitute such unlawful compulsion or coercion.* 

In so far as the specific technique of picketing is concerned, authority 
isscanty. Anearly case, Regina v. Selsby,* had indicated that picketing 
was permissible, but the better opinion seemed to be that picketing could 
not be carried on without leading to a violation of the law; and, in Regina 
v. Druitt, in spite of the precise language of the Act of 1859, Bramwell B. 
charged the jury in the following words: 


If picketing could be done in a way which excited no reasonable alarm, or did 
not coerce or annoy those who were the subjects of it, it would be no offence in 
law. ... What was the object of this picketing? Was it that names and ad- 
dresses of the non-striking workmen might be found out, with the view to their 
being addressed by reasonable argument and persuasion; or was it for the pur 
pose of coercion and intimidation? Even if the jury should be of opinion that 
the picket did nothing more than his duty as a picket, and if that duty did not 
extend to abusive language and gestures, . . . still, if that was calculated to have 
a deterring effect on the minds of ordinary persons, by exposing them to have 
their motions watched, and to encounter black looks, that would not be permitted 
by the law of the land. .. . If the jury were satisfied that this svstem, though not 
carried beyond watching and observation, was still so serious a molestation and 
obstruction as to have an effect upon the minds of the workpeople, then they 
ought to find these... men guilty."* 


Nevertheless, this strange solicitude for the welfare and comfort of the 
employer and the non-union workman was confined to their welfare and 
comfort in the course of their industrial activities: outside of that sphere 
little protection was accorded them against ‘“‘black looks’ and similar 
annoyances. 


The attitude of the courts and of legislators towards the aspirations 
of trade unions is comprehensible when viewed in the light of the then 


current economic and social philosophy, which proceeded on the premise 


In Regina v. Shepherd, (1869) 11 Cox C.C. 325, Lush J. explained that in Regina v. 
Druitt, ‘the parties charged were guilty of conduct such as any reasonable person would 
call intimidation. They abused their fellow workmen, shouted and hooted at them, 
and were otherwise violent in their conduct” (at p. 327). On the other hand, in the 
case before him, his lordship charged that ‘‘if there had been merely persuasion, no 

itter what the consequences were, then it would not be at all an unlawful act”’. 

Supra. Rolfe B. in that case said: ‘It appears that there must of necessity be 
something in the nature of a picket to watch who goes to the works, so long as there is 
i combination of persons maintaining those who do not go; because of necessity they 
must ascertain for their own security that they are not giving money to persons without 

scertaining that they do not also go there and work at a lower rate of wages’ (at p. 498 

‘Supra, at pp. 601-2. On the other hand, Lush J. in Regina v. Shepherd (supra 
suggests that peaceful picketing might be legal. For a comprehensive analysis of all 
he problems involved in the interpretation of the Act of 1825, see Hedges and Winter 
hottom, Legal History of Trade Uniontism, ch. iv. 
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that every man should be permitted to work out his own destiny. In the 
legal sphere this trend is expressed by Sir William Erle in the memo- 
randum already referred to. He approaches the whole subject on the 
following basic assumption: 


Every person has a right under the law, as between him and his fellow subjects, to full 
freedom in disposing of his own labour or his own capital according to his own will 
It follows that every other person is subject to the correlative duty arising therefrom, 
and is prohibited from any obstruction to the fullest exercise of this right which can 
be made compatible with the exercise of similar rights by others.* 


It was almost a necessary consequence of this view that any attempt to 
interfere with the free disposition of capital or labour was a violation of 
an economic law and could lead only to disaster. 

Whatever may have been the views of law-making and law-declaring 
authorities in England during the first half of the nineteenth century, it 
is clear that judicial decisions of the twentieth century have definitely 
rejected the notion that there exists any ‘‘right to trade”’, and the conduct 
of industrial and commercial affairs is viewed from the standpoint of 
duties, duties which, in many instances, are not complemented by a cor- 
relative right to trade and which are not co-extensive with the right en 
visioned by Sir William Erle.** The position to-day seems to be that no 
one can be held liable either criminally or civilly for interfering with trade 
unless he has so interfered in any one or more of the ways forbidden by 
law: a general interference with, or obstruction to, the exercise of ‘‘this 
right” is not necessarily contrary to law. Yet, in spite of this position, 
the notion that there exists a right to trade has coloured the whole inter 
pretation of the legal principles relating to trade unions and has often 
beguiled the courts into resting judgments on vague generalizations rela 
ting to freedom of trade and individual liberty, rather than on the rel 
vant legal principles. In fact, anyone reading the voluminous judgment- 
relating to trade-union activities cannot but feel that the approach of the 
courts has been instinctive (the act complained of is abhorrent to their 
economic, social, and political predilections: such conduct must be ci: 


cumvented) rather than properly judicial and impartial. 


In 1866, the Sheffield outrages*’ served to focus public attention on 
the status and activities of trade unions: and, in reply to insistent de 
mands from all classes that the fullest investigation be instituted so as 
to fix responsibility upon the guilty parties, a royal commission was 
appointed in 1867. “The Trade Union movement thus found itself for 


Eleventh and Final Report of the Royal Commission of 1867, p. \xix. See also n. 4 
upra, 

®*W. P. M. Kennedy and J. Finkelman, The Right to Trade (Toronto, 1933 

Webb, op. cit., p. 260, n. 1; Howell, op. cit., pp. 159 ff 
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the third time at the bar of a Parliamentary inquiry at a moment when 
public opinion, as well as the enmity of employers, had been strongly 
excited against it.’8 Nevertheless, the case of the trade unions was so 
skilfully presented that ‘‘no hostile legislation was even suggested’’®® by 
the commission. The majority report conceded that ‘‘there is no ground 
of justice or of policy for withholding such a right [to combine together 
for determining and stipulating with their employer the terms on which 
only they will consent to work for him] from the workmen’’.*° The only 
proviso was that the combination and the strike should be voluntary, 
that no contract right should be violated, and that the rights of no other 
persons should be interfered with. With regard to picketing the report 
stated: 


It has been shown in evidence that these rights are most liable to be interfered 
with by what is known as the system of ‘‘picketing’’. Picketing consists in post- 
ing members of the union at all the approaches to the works struck against, for 
the purpose of observing and reporting the workmen yoing to or coming from the 
works, and of using such influence as may be in their power to prevent the work- 
men from accepting work there. 

It is alleged that instructions are given to the pickets to confine themselves 
to a mere representation of the case of the union promoting the strike, and to use 
argument and persuasion only, without resorting to violence, intimidation, or 
undue coercion. But although such instructions may be given, it is hardly in 
human nature that the pickets, who are interested parties, and who are suffering 
the privations incident to the strike, should always keep within the fair limits of 
representation and persuasion, when dealing with men whom they see about to 
undertake the work which they have refused, and who may thus render the strike 
abortive. 

Accordingly, experience shows, and the evidence before us leaves no doubt on 
our minds, that during the existence of a strike, workmen desirous to accept work 
are often subjected, through the agency of the pickets, to molestation, intimida- 
tion, and other modes of undue influence, and in effect are prevented from obtain- 
ing employment. 

So far as relates to members of the union promoting the strike, the pickets 
cannot be necessary if the members are voluntarily concurring therein; so far as 
relates to workmen who are not members of the union, picketing implies in prin- 
ciple an interference with their right to dispose of their labour as they think fit, 
ard is, therefore, without justification; and so far as relates to the employer, it is 
a violation of his right of free resort to the labour market for the supply of such 
labour as he requires. ... We have no hesitation in expressing our opinion that 


‘’Webb, op. cit., p. 261. The original instructions to the commission indicated that 
the inquiry would pivot on the Sheffield outrages, and that the trade-union movement 
would, therefore, be thrown on the defensive from the very beginning. However, the 
friends of labour in the house of commons finally succeeded in widening the scope and 
in changing the emphasis of the instructions so that the Shefheld incident figured less 
prominently. See Hansard’s Parliamentary Debates, ser. 2, 1867, vol. 185, pp. 179 ff. 

Webb, op. cit., p. 270. 

‘Eleventh and Final Report, p. xx. 
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the abuses which have been proved to arise out of the practice of picketing ought 
to be carefully and uniformly repressed. We are not prepared to propose new 
legislation on the subject of picketing, believing that the existing law is at all 
events equal to repressing flagrant abuses, and having no definite proposal to 
make as to rendering it more effectual... . 

We are aware that proposals have been made to repeal or amend the third 
section of the Act 6 Geo. 4c. 129. It is objected that the words ‘‘molestation”’ 
and “‘obstruction” are of such extensive meaning that the law is capable of being 
in some cases stretched so as to include acts not intended to be subjected to 
punishment; and it is urged that the section, if not repealed, should be so amend- 
ed as to guard against the possibility of its being open to such misconstruction. 
We have given this question very careful consideration, and have arrived at the 
conclusion that no such amendment of the Act ought to be attempted. ... Whilst 
recommending that the law relating to voluntary combinations for the disposal 
of labour and capital should be relaxed ... we deem it of the highest moment 
that the law, as far as it aims at repressing all coercion of the will of others in 
the disposal of their labour or capital, should be in no degree relaxed.‘ 


Three of the commissioners, favourable to labour, dissented, stating that 


We are of opinion that no adequate ground has been shown for the continuance of 
special laws relating exclusively to the employment of labour. We think that no 
amendment of the law would have any effect in practice which did not deal with 
the wide and uncertain operation of the third section of the statute of 6 Geo. IV, 
c. 129, in the punishment of offences described under the general terms intimida- 
tion, molestation, and obstruction. In our view all offences of this class should 
be dealt with under the general criminal law, and we submit that it may be a 
question for further consideration whether any additional legislation is required 
to protect equally all classes of Your Majesty's subjects from personal moles- 


tation. 


The Reform Act of 1867,“ by widening the franchise, increased the 
political influence of labour leaders, with the result that the trade-union 


“\Jitd., pp. xxi-xxiii. This portion of the report was concurred in by Sir William 
Erle, Lord Elcho, Daniel Gooch, Herman Merivale, James Booth, J. A. Roebuck, and 
William Mathews. A draft report, prepared by Booth, was, however, much less favour- 
able on this point. He said: ‘*No doubt should be allowed to remain that picketing is 
a criminal offence on the part both of the persons organizing or promoting the picket 
and of the persons acting as picketers or otherwise taking an active part in enforcing the 
picket, and that it ought to be summarily punishable by fine and imprisonment” ( Fina! 
Report, p. cv). 

“Lord Lichfield, Thomas Hughes, and Frederic Harrison. The two last named 
commissioners drew up a separate statement of their reasons for dissent. They con- 
cluded that s. 3 of the Act of 1825 “creates a special and ill-defined class of offences 
which is unknown to the rest of the criminal system, the punishment of spoken threats 
and of indirect annoyance. Secondly, it punishes certain acts in the labouring orders 
of the community which are not penal in any other class. Thirdly, it is not administered 
and is not likely to be administered impartially. Fourthly, it is so vague, that it is 
readily perverted to an oppressive use”’ (Final Report, p. 57. See also tbid., pp. 55-8). 
For the history of the commission see Webb, op. cit., pp. 259 ff. 

#30 and 31 Vict., c. 102 
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bill introduced in 1871 embodied many of the views of the minority report. 
However, one of the most serious objections raised against the bill was 
that it stigmatized labour by introducing “into a special Act, applying 
specifically to trade unions, general provisions which, if they had any 
bearing at all, should apply to every person in the community"’.“* Labour 
leaders protested strenuously, and, in deference to their representations, 
the criminal provisions of the bill were separated from those legalizing 
trade unions. The former were embodied in the Criminal Law Amend- 
ment Act,** s. 1 of which is as follows: 


Every person who shall do any one or more of the following acts, that is to say, 
(1) Use violence to any person or any property, 
(2) Threaten or intimidate any person in such manner as would justify a 
justice of the peace, on complaint made to him, to bind over the person so 
threatening or intimidating, to keep the peace, 
(3) Molest or obstruct any person in manner defined by this section, 
with a view to coerce such person, 
(1) Being a master to dismiss or to cease to employ any workman, or being a 
workman to quit any employment or to return work before it is finished; 
(2) Being a master not to offer or being a workman not to accept any employ- 
ment or work; 
(3) Being a master or workman to belong to or not to belong to any temporary 
or permanent association or combination; 
(4) Being a master or workman to pay any fine or penalty imposed by any 
temporary or permanent association or combination; 
(5) Being a master to alter the mode of carrying on his business, or the number 
or description of any persons employed by him; 
shall be liable to imprisonment, with or without hard labour for a term not exceed- 
ing three months. 
A person shall, for the purposes of this Act, be deemed to molest or obstruct 
another person in any of the following cases, that is to say, 
(1) If he persistently follow such person about from place to place: 
(2) If he hide any tools, clothes, or other property owned or used by such 
person, or deprive him of or hinder him in the use thereof: 
(3) If he watch or beset the house or other place where such person resides or 
works, or carries on business, or happens to be, or the approach to such house 
or place, or if with two or more persons he follow such person in a disorderly 
manner in or through any street or road. 


However, labour was dissatisfied with this provision’? and feared that it 
I 


““T, Hughes, Hansard's Parliamentary Debates, ser. 3, 1871, vol. 204, p. 2038. 
“Howell, op. cit., at p. 183, cites a resolution of the trades’ congress as follows: ‘That 


whilst they are anxious to obtain from Parliament any legislation that may enable them 
to carry forward their efforts on behalf of the legitimate interests of their fellow-workmen, 
they refuse in any way to sanction any Bill that in its provisions presupposes criminal 
intentions or tendencies on the part of English workmen as a class.” 

“An Act to Amend the Criminal Law relating to Violence, Threats and Molestation, 
34 and 35 Vict., c. 32. 

47See, in this connexion, an interesting comment by Howell, op. cit., pp. 182-3. 
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would be interpreted to their prejudice. This fear was soon realized,** 
for the cases which arose under this act showed it to be even more op- 
pressive than the earlier legislation.‘ Agitation to alter the law con- 
tinued unabated and again political changes aided the fortunes of labour. 
Another royal commission was appointed in 1874, but the trade unions, 
distrustful of the motives of the government and misunderstanding the 
purpose of the commission, refused to co-operate or to give evidence 
before it.6° ‘‘The investigation of the commission was perfunctory, and 
48See Howell, op. cit., pp. 193 ff. 
‘°T wo reported decisions illustrate the application of the law at thisstage. In Regina 
v. Hibbert et al., (1875) 13 Cox C.C. 82, Cleasby B. (at p. 87) said: “It has been con- 
tended on behalf of the defendants that the prosecution have not satisfactorily estab- 
lished the intention of the defendants to coerce. This is not a point upon which I can 
reserve a case, as I think it is your duty to determine where persuasion ends and coercion 
begins. Coercion might either be effected by physical force [or, ?] by the operation of 
fear upon the mind. It is possible that there might be such a molestation by watching 
and besetting premises as might be expected to and would operate upon the mind so as 
to take away liberty of will, by giving rise to a fear of violence by threats, or to some 
apprehension of loss or ruin, or to feelings of annoyance."’ A comparison of these state- 
ments with the views expressed in cases under the earlier legislation shows how well 
labour gauged the effect of the new act. In addition, the bill had been so amended in 
the house of lords (see Hansard’s Parliamentary Debates, ser. 3, 1871, vol. 206, pp. 778 ff. 
as to leave the way open for the reintroduction of the rules of conspiracy. In Regina v. 
Bunn et al., (1872) 12 Cox C.C. 316, Brett J. held that the common law of conspiracy 
had not been abrogated by the Act of 1871 and in the course of his instructions to the 
jury in that case he said: ‘‘Do you think that the defendants agreed to force thei: 
masters to carry on their business in a manner against their will by improper molestation 
that is to say, by annoyance or interference which in your minds was so unfair as to 
be unjustifiable, and which would in your judgment deter masters of ordinary nerve 
from carrying on their business as they desire’ (at p. 349). In both cases, it was con 
ceded that picketing might in some instances be carried on peacefully, but the effect 
of these decisions was to surround picketing with so many legal pitfalls as in effect to 
prohibit it entirely. Indeed, the earl of Morley, in introducing the bill in the house of 
lords indicated that the purpose of the legislation was not only to prevent picketing 
which resulted or could reasonably be anticipated to result in coercion, but also to pre- 
vent any form of conduct which might possibly in any circumstances suggest coercion. 
See Hansard's Parliamentary Debates, ser. 3, 1871, vol. 205, p. 1920. See also Hedges 
and Winterbottom, op. cit., pp. 111-5. Webb, op. cit., pp. 277-8, suggests that the act 
was not intended ‘‘to effect any alteration in the law’’. The resentment of labour ap- 
pears from Webb, op. cit., p. 284: ‘‘In 1871 seven women were imprisoned in South 
Wales merely for saying ‘Bah’ to one blackleg. Innumerable convictions took place for 
the use of bad language. Almost any action taken by Trade Unionists to induce a man 
not to accept employment at a struck shop resulted, under the new Act, in imprisonment 
with hard labour. The intolerable injustice of this state of things was made more 
glaring by the freedom allowed to the employers to make all possible use of ‘blacklists’ 
and ‘character notes’, by which obnoxious men were prevented from getting work." 
°See Howell, op. cit., pp. 340 ff.; Webb, op. cit., pp. 283 ff. 





Tue LAw oF PICKETING IN CANADA: I 81 


the report inconclusive’’,*' but the government finally introduced legis- 
lation which was satisfactory to the trade unions.** S. 7 of the new act 
—The Conspiracy and Protection of Property Act**—seemed to assure 
trade unions the right of peaceful picketing which they had demanded. 
The section read as follows: 


Every person who, with a view to compel any other person to abstain from doing 
or to do any act which such other person has a legal right to do or abstain from 
doing, wrongfully and without legal authority— 


(1) Uses violence to or intimidates such other person or his wife, or children, 

or injures his property; or 

(2) Persistently follows such other person about from place to place; or 

(3) Hides any tools, clothes, or other property owned or used by such other 

person, or deprives him of or hinders him in the use thereof; or 

(4) Watches or besets the house or other place where such other person resides, 

or works, or carries on business, or happens to be, or the approach to such 

house or place; or 

(5) Follows such other person with two or more other persons in a disorderly 

manner in or through any street or road; 
shall, on conviction . . . be liable either to pay a penalty, not exceeding twenty 
pounds, or to be imprisoned for a term not exceeding three months, with or 
without hard labour. 

Attending at or near the house or place where a person resides, or works, or 
carries on business, or happens to be, or the approach to such house or place, in 
order merely to obtain or communicate information, shall not be deemed a 
watching or besetting within the meaning of this section. 


As George Howell exclaimed, this statute liberated trade unions ‘‘from the 
last vestige of the criminal laws specially appertaining to labour’’.® 


With the criminal law clarified, employers turned to the civil law and 
began to harass trade unions with actions for damages and injunctions, 
but attention was not focused on this situation until the decision of the 


‘Webb, op. cit., p. 290. 

“Ibid. See also Howell, op. cit., pp. 368 ff. 

838 and 39 Vict., c. 86 (1875). 

‘The bill, as originally introduced, exempted persons from prosecution for attending 
at or near a place, if such attending was for the purpose of obtaining and communicating 
information and not with a view to intimidate or deter by serious annoyance. The italicized 
words were deleted before the bill was finally passed. The lord chancellor indicated that 
the purpose of the legislation was to give legislative effect to the charge of Russell 
Gurney, the recorder of London, to the grand jury in Regina v. Hibbert (supra) in which 
he instructed them that peaceful persuasion was lawful under the Act of 1871 (Hansard’s 
Parliamentary Debates, ser. 3, 1875, vol. 226, p. 38). Attempts in the house of commons 
to include specifically ‘‘peaceful persuasion” as a ground for exemption from liability 
were of no avail since spokesmen for the government took the attitude that ‘‘peaceful 
persuasion” was covered by the terms of the act as it stood. 

“Webb, op. cit., p. 292. 
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house of lords in the Taff Vale Case.** Thereafter, the trade unions again 
began to agitate for a change in the law which would protect them against 
civil liability just as their members were protected against criminal pro- 
secution. In 1903, a royal commission was appointed to inquire into the 
whole matter. Again the trade-union leaders refused to co-operate®’ and 
consequently the commission, taking the uncontradicted evidence of the 
employers at its face value, reported, in 1906, that the real vice of picket- 
ing consisted in the ease with which it passed over into compulsion and 
that the law should be changed so as to punish any person who “‘acts in 


such a manner as to cause a reasonable apprehension in the mind of any 


person that violence will be used to him or his wife or family, or damage 
be done to his property’’.58 They therefore suggested that s. 7 of the 
Conspiracy and Protection of Property Act should be amended by re- 
pealing sub-section 4 and the proviso and enacting in lieu thereof the fol- 
lowing: ‘‘Acts in such a manner as to cause a reasonable apprehension 
in the mind of any person that violence will be used to him, or his 
family, or damage be done to his property.’ Labour leaders were, 
however, reluctant to entrust the interpretation of this clause to the 
courts and they therefore rejected these proposals. Finally, the govern- 
ment was forced to yield to their demands and to pass legislation of 
a positive nature assuring workmen the right to picket peacefully. 
S. 2 of the Trade Disputes Act, 1906,°* reads as follows: 


1) It shall be lawful for one or more persons acting on their own behalf or on 
behalf of a trade union or of an individual employer or firm in contemplation or 
furtherance of a trade dispute, to attend at or near a house or place where a 
person resides, or works or carries on business or happens to be, if they so attend 
merely for the purpose of peacefully obtaining or communicating information or 
of peacefully persuading any person to work or abstain from working. 


In 1927, as a result of the general strike of the previous year, and of the 
speeches delivered in the house of commons by Sir John Simon in May, 
1926, which were unfortunately received, coming from the source from 
which they did, as profound legal pronouncements rather than political 
manifestos,®° parliament substantially restricted the privileges of labour 


“Taff Vale Railway Company v. Amalgamated Society of Railway Servants, [1901] 
A.C, 426. 

57See Webb, op. cit., p. 605, 

58See Report of the Royal Commission on Trade Disputes and Trade Combinations, 1906 
(Cd. 2825), at pp. 11-2. 

5% Ed. VII, c. 47. 

See Sir John Simon, Three Speeches on the General Strike (London, 1926), For 
criticism of these speeches from the legal point of view, see A. L. Goodhart, Essays in 
Jurisprudence and the Common Law (Cambridge, 1931), at pp. 226 ff. 
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by the Trade Disputes and Trade Unions Act, 1927." S. 3 of that act 
reads as follows: 


(1) It is hereby declared that it is unlawful for one or more persons (whether 
acting on their own behalf or on behalf of a trade union or of an individual em- 
ployer or firm, and notwithstanding that they may be acting in contemplation or 
furtherance of a trade dispute) to attend at or near a house or place where a 
person resides or works or carries on business or happens to be, for the purpose of 
obtaining or communicating information or of persuading or inducing any person 
to work or to abstain from working, if they so attend in such numbers or otherwise 
in such manner as to be calculated to intimidate any person in the house or place, 
or to obstruct the approach thereto or egress therefrom, or to lead to a breach of 
the peace; and attending at or near any house or place in such numbers or in 
such manner as is by this section declared to be unlawful shall be deemed to bea 
watching or besetting of that house or place within the meaning of section seven 
of the Conspiracy and Protection of Property Act, 1875. 

(2) In this section the expression to ‘‘intimidate’’ means to cause in the mind 
of a person a reasonable apprehension of injury to him or to any member of his 
family or to any of his dependants or of violence or damage to any person or 
property, and the expression ‘“‘injury”’ includes injury to a person in respect of 
his business, occupation, employment or other source of income, and includes 
any actionable wrong. 

(3) In section 7 of the Conspiracy and Protection of Property Act, 1875, the 
expression ‘‘intimidate”’ shall be construed as having the same meaning as in this 
section. 

(4) Notwithstanding anything in any Act it shall not be lawful for one or more 
persons, for the purpose of inducing any person to work or to abstain from work- 
ing, to watch or beset a house or place where a person resides or the approach to 
such a house or place. 


III 


The history of the Canadian legislation on this subject adds little to 
our knowledge of the intention of parliament as to its application.” In 
1816, Nova Scotia adopted the Combination Act of 1800, and, in 1864," 
the same province adopted the Combination Act of 1825. After federa- 
tion, in 1872, the Dominion enacted legislation similar to the Criminal 
Law Amendment Act of 1871. As was the case in England, the protests 
of labour led to the appointment of a select committee of the house of 
commons in 1874 which reported that ‘‘further and more remedial legis- 
lation is required’, and in 1875 a compromise measure was passed. In 


5117 and 18 Geo. V, c. 22. 

**For a detailed discussion see B. M. Stewart, Canadian Labor Laws and the Treaty 
New York, 1926); M. Mackintosh, Trade Union Law in Canada (Ottawa, 1935). 

Statutes of Nova Scotia, 1816, c. 27. 

*4Tbid., 1864, c. 11. 

Statutes of Canada, 1872, c. 31. 

8 Tbid., 1875, c. 39. 
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1876, a new act was passed,®’ based substantially on the Conspiracy and 
Protection of Property Act of 1875, the most important difference being 
that the term “‘intimidation”’ was not left to be defined by judicial inter- 
pretation but was restricted to threats of violence. In 1892, when the 
criminal law was consolidated in the Criminal Code, the ‘‘peaceful picket- 
ing”’ clause was omitted.** Thereafter, judicial decisions placed emphasis 
on this omission as differentiating Canadian law from that applicable in 
Great Britain. As was to be expected, labour raised strenuous protests 
and demanded that the privilege of picketing be restored to them. On 
the other hand, the law officers of the crown took the view that the omis- 
sion of the section had not changed the law in any respect. Despite this 
ruling, judges continued to hold that all picketing was illegal. Finally, 
in 1934, the government capitulated and restored the peaceful picketing 
clause which had been omitted in 1892.°° The relevant provisions are 
now contained in s. 501 of the Criminal Code”® as follows: 


Every one is guilty of an offence . . . who, wrongfully and without lawful auth- 
ority, with a view to compel any other person to abstain from doing anything 
which he has a lawful right to do, or to do anything from which he has a lawful 
right to abstain, 

(a) uses violence to such other person, or his wife or children, or injures his 
property; or 

(b) intimidates such other person, or his wife or children, by threats of using 
violence to him, her or any of them, or of injuring his property; or 

(c) persistently follows such other person about from place to place; or 

(d) hides any tools, clothes or other property owned or used by such other person, 
or deprives him of, or hinders him in, the use thereof; or 

(e) with one or more other persons, follows such other person, in a disorderly 
manner, in or through any street or road; or 

(f) besets or watches the house or other place where such other person resides or 
works, or carries on business or happens to be; 

(g) attending at or near or approaching to such house or other place as aforesaid 
in order merely to obtain or communicate information, shall not be deemed a 
watching or besetting within the meaning of this section. 


The legislation of the British parliament subsequent to 1875 dealing 
primarily with the civil law has had a counterpart only in British Col- 
umbia, which in 1902 anticipated the English legislation by relieving 
trade unions from civil liability in certain instances.7! We shall now 


87 ]bid., 1876, c. 37. 

*87bid., 1892, c. 29, s. 523. 

**Tbid., 1934, c. 47, s. 12. 

*R,.S.C. 1927, c. 36, as amended by 1934, c. 47, s. 12. 

7™R.S.B.C. 1924, c. 258, S. 2 exempts trade unions and members from liability for 
communicating to any workman or other person facts respecting employment, efc., or 


for persuading or endeavouring to persuade by fair or reasonable argument, without 
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examine the judicial decisions both in Great Britain and in Canada in 
order to see what construction the judges have placed on the terms and 
phrases used in the statutes; and, since legislative jurisdiction over 
picketing is divided between the Dominion and the provinces we shall 
consider the rules of the criminal and civil law separately. 


IV 


S. 501 of the Criminal Code enumerates five classes of acts which are 
punishable if done wrongfully and without lawful authority, with the 
view set out in the section, namely, to compel any other person to abstain 
from doing anything which he has a lawful right to do, or to do anything 
from which he has a lawful right to abstain. The wording of the section, 
therefore, raises three questions: (i) Was the conduct complained of done 
with a view to compel as above stated? (ii) Was the act done wrong- 
fully and without lawful authority? (iii) Does the conduct complained 
of fall within any of the five classes enumerated in the section? 

(i) It has been held that ‘‘view’’ does not import motive. It imports 
purpose ;” and it has also been held that it is not necessary to show that 
the purpose of the accused has been effected.”* On the other hand, it is 
clear that the prosecution must prove that the conduct complained of was 
done with a view to compel." In many cases this factor will be purely 
a question of fact which the judge or magistrate will have to determine 
on the evidence adduced before him. A perusal of the decided cases, 
however, indicates that a judge will often find compulsion from evidence 
which does not warrant such a conclusion. The word ‘‘compel’’™ implies 
“constraint” or ‘“‘force’’, and very frequently the only evidence of such 
compulsion or intent to compel consists in the fact that the person pick- 
eted is annoyed by the publication, at or near his premises, of information 
that his plant has been struck, and he feels that persons in sympathy with 
the strikers may be reluctant to deal with him. It is true, as we have 
pointed out, that the section does not call for actual compulsion and it is 


unlawful threats, intimidation or other unlawful acts, such last-named workman, at the 
expiration of any existing contract, not torenew thesame. S. 3 gives protection against 
liability for publishing information with regard to a strike or lock-out, or proposed or 
expected strike or lock-out, or other labour grievance or trouble. 

Lyons and Sons v. Wilkins, [1899] 1 Ch. 255, per Chitty L.J., at p. 270. 

%Agnew v. Munro, (1891) 28 Sc. L.R. 335. 

“Regina v. McKenzie et al., (1892]2Q.B.519. ‘‘The summons and conviction ought 
to have specified the acts which the informant had a legal right to do, and which the 
defendant by his conduct intended to compel him to abstain from doing" (per Collins J., 
at p. 521). 

%See also Idington J. in Reners v. The King, [1926] S.C.R. 499, at p. 510. 
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sufficient if the accused pickets with a view to compel; but despite this 
it is difficult to approve some of the decisions. A number of cases have 
arisen in which the picketers merely paraded in front of business premises 
bearing cards which set out the views of the strikers.7° The attitude of 
the judges in these cases seems to have been that this was done with a 
view to compel, although the defendants maintained that their purpose 
was to induce the public to refrain from dealing with the complainant, so 
that he in turn might be induced to concede their demands. On a literal 
reading of the phrase, it would appear that the section contemplates 
conduct involving a greater degree of coercion than this; otherwise all 
forms of persuasion must constitute compulsion, a conclusion which seems 
to be untenable. Yet this is the view taken by Lindley and Kay L.]J]J. 
in Lyons v. Wilkins.77 However, no such definite statements appear in 
more recent cases,’* and it is submitted that the attitude of the court in 
the Lyons Case depends on definitions of coercion which have since been 
discarded.7® 


See Rex ex rel. Barron v. Blachsawl; Rex ex rel. Barron v. Hangsjaa, {[1925| 4 D.L.R. 
247; Rex v. Richards and Woolridge, {1934| 3 D.L.R. 332. See also Schuberg v. Local 
No. 118, International Alliance Theatrical Stage Employees et al., [1927] 1 W.W.R. 548; 
Allied Amusements Ltd. v. Reaney et al.; Kershaw Theatres Ltd. v. Reaney et al., {1936} 
3 W.W.R. 129. 

711896] 1 Ch. 811; see also Charnock v. Court, [1899] 2 Ch. 35. Cf., however, the 
interpretation by Bramwell B. of the Act of 1859 in Regina v. Druitt, discussed supra, 
at pp. 74-5. Seealsothe instructions of Russell Gurney, recorder of London, to the grand 
jury in Regina v. Hibbert, which fell to be decided on the Act of 1871: ‘‘That they did 
watch the place of business, probably, there is no doubt, but there are some purposes 
for which they have a perfect right to watch. When a contest of this sort is going on, 
it is not unusual, I believe, to watch, in order to see that none of the men who receive 
what is called ‘strike pay’, are also receiving wages from the employer. But the more 
important object, no doubt, that the watchers had in view was, to inform all comers 
when, for instance, any might have been attracted to come there by the advertisements 
which had been inserted in the newspapers to inform them of the existence of the strike, 
and endeavour to persuade them. to join them. All this is lawful so long as it is done 
peaceably, without anything being done to interfere with the perfect exercise of free will 
on the part of those who were otherwise willing to work on the terms proposed by the 
employer”’ (reported in footnote to Lyons v. Wilkins, [1899] 1 Ch. 255, at p. 262). See 
also Hansard’s Parliamentary Debates, ser. 3, 1875, vol. 226, at p. 715, where Sir Henry 
James explained that the lord chancellor had stated that the clause had been drawn 
strictly in accordance with Russell Gurney’s charge in Regina v. Hibbert. See also 
Gibson v. Lawson, [1891] 2 Q.B. 545, at p. 551, where Cave J. points out that ‘‘the Act 
of 1875 was not intended to increase the stringency of the law. It was preceded by a 
Royal Commission which recommended a relaxation of the law in favour of trade 
unions,”’ 

*’The courts seem to assume that the facts of the cases definitely show compulsion 
without discussing the nature of the compulsion. 

See Kennedy and Finkelman, The Right to Trade, pp. 47-56, 60-4, and infra, p. 
100. See also Ward, Lock and Company (Limited) v. Operative Printers’ Assistants’ 
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One other problem has been raised in connexion with this phrase. In 
Lyons v. Wilkins,*®® counsel for the defendants contended that, since the 
section imposed a penalty on “every person who, with a view to compel 
any other person ... watches or besets the house or other place where 
such other person resides, or works... .”’, it was not unlawful to watch 
and beset where the purpose was to persuade workmen to abstain from 
taking work from the person sought to be compelled. This contention 
was, however, unanimously rejected. As Chitty L.J. points out: ‘‘“Gram- 
matically, ‘such other’ refers to ‘any other person’, the immediate ante- 
cedent. Besetting a workman to compel a master and besetting a 
master to compel a workman are both within the mischief aimed at.’’®! 

(ii) The interpretation of the phrase ‘‘wrongfully and without lawful 
authority” lies at the basis of the whole section.** Two leading English 
cases deal with the problem. In Lyons v. Wilkins, Lindley L.J. stated 
that 

It is not necessary to shew the illegality of the overt acts complained of by other 
evidence than that which proves the acts themselves, if no justification or excuse 
for them is reasonably consistent with the facts proved. This is the principle 
always applied in criminal prosecutions in which the words “‘feloniously,” ‘‘wrong- 
fully,” or ‘‘maliciously,”’ are introduced into the charge, and have to be proved 


before the person accused can be properly convicted: see Archbold’s Criminal 
Pleading and Evidence, 19th ed. pp. 64-7. 


On the other hand, in Ward, Lock and Company (Limited) v. Operative 
Printers’ Assistants’ Society, Vaughan Williams L.J. stated that 


The words in the first clause of the section, ‘‘wrongfully and without legal auth- 
ority,’’ were introduced for the very purpose of limiting** the remedy by criminal 
prosecution to cases so tortious as to give a civil remedy. The summons before 
the magistrate and the punishment on conviction were enacted by way of an 
additional remedy to the civil remedy before existing.* 


Soctety, (1906) 22 T.L.R. 327, where Fletcher Moulton L.J. said: ‘‘Throughout the 
discussion the defendants have been described as seeking to ‘compel’ the plaintiffs to 
pay union wages and to employ union men because they tried to get all the operatives 
they could into the union, so that the plaintiffs would find no non-union men to employ. 
If this be a proper use of the word ‘compel’, it certainly carries with it no wrongful 
character”’ (at pp. 328-9). 

89/1899] 1 Ch. 255. 

81 Tbid., at pp. 272-3. 

8*See E. Armour, ‘‘Picketing”’ in (1931) 57 Can. Cr. Cas. 1, at p. 16: ‘There is this 
slight difference in language between the English statute and our own: the former has 
the phrase, ‘wrongfully and without legal authority’ whereas in s. 501 it is, ‘wrongfully 
and without /awful authority.’ The verbal difference is immaterial but this phrase is 
the rock on which judicial interpretation has split.’’ See also Hedges and Winterbottom, 
Legal History of Trade Unionism, at p. 120. 

8/1899] 1 Ch. 255, at p. 267. Chitty L.J. takes a similar view. 

‘Italics not in text. 

(1906) 22 T.L.R. 327, at p. 329. 
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Similarly, Fletcher Moulton L.J. declared that 


Giving to that section the most careful consideration in my power, I come to the 
same conclusion as is expressed in the judgment of my Lord. I cannot see that 
this section affects or is intended to affect civil rights or civil remedies. It legal- 
izes nothing, and it renders nothing wrongful that was not so before. Its object 
is solely to visit certain selected classes of acts which were previously wrongful, 
i.e., were at least civil torts, with penal consequences capable of being summaril, 
inflicted.” 

We have, then, two conflicting decisions*’ by courts of co-ordinate juris- 

diction, and it is submitted that the principles set forth in the Ward, Lock 

Case** should govern. 

(a) Vaughan Williams L.J., who was a member of the court in both 
Lyons v. Wilkins*® and the Ward, Lock Case,*° was very reluctant to 
concur in the judgments of Lindley and Chitty L.JJ. in the earlier case, 
and he did so only because he felt himself bound by authority.®' It would 
appear, then, that in the later case his lordship asserted the views which 
he regarded as correct, especially since he had the wholehearted approval 
of his brothers on that occasion. 

(6) In Lyons v. Wilkins, Lindley L.J. points out that the acts men- 
tioned in sub-heads 1, 2, 3, and 5 of s. 7 of the Conspiracy and Protection 
of Property Act are all wrongful apart from their inclusion in the section, 
that, therefore, ‘‘watching’’ and “‘besetting’’ are also to be regarded as 
falling into the same category, and that the mere proof of the commission 
of these acts is sufficient to constitute the offence without any further 
evidence showing that they were done wrongfully and without legal 
authority.” Without conceding this point, it is submitted that the 
acceptance of this argument raises a serious difficulty in applying the 
section. The common law knows of no wrong of watching and besetting 
by that name. Lindley L.J. was, therefore, led to the conclusion that 
watching and besetting constitutes a common-law nuisance: 


The truth is that to watch or beset a man’s house with a view to compel him to 


do or not to do what is lawful for him not to do or to do is wrongful and without 


*Jhid., at p. 329. 

*'That this conflict actually exists, appears from the judgment of Fletcher Moulton 
L.J. (in the Ward, Lock Case, at p. 329) who expressly disagrees with the statement of 
Lindley L.J. (in Lyons v. Wilkins, at p. 267) that the word ‘‘wrongful” is ‘‘superfluous 
or at least as only an indication of the phraseology to be used by the pleader’’; and he 
declares emphatically that he can see ‘‘no reason why we should treat so lightly a word 
of such importance”. 

Supra. 

6911899] 1 Ch. 255. 

(1906) 22 T.L.R. 327. 

*111899] 1 Ch. 255, at p. 273. 

"Ibid., at p. 267. So also Chitty L.J., at p. 271. 
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lawful authority unless some reasonable justification for it is consistent with 
the evidence. Such conduct seriously interferes with the ordinary comfort of 
human existence and ordinary enjoyment of the house beset, and such conduct 
would support an action on the case for a nuisance at common law.™ 


Whether we agree with this statement or not (and we shall discuss this 
question more fully at a later stage), it would follow from the contention 
of Lindley L.J. that all watching and besetting constituted a nuisance. 
The saving clause would then become meaningless, for it does not auth- 
orize the commission of a nuisance; it merely states that ‘attending at or 
near the house or place where a person resides, or works, or carries on 
business, or happens to be, or the approach to such house or place, in 
order merely to obtain or communicate information, shall not be deemed 
a watching or besetting within the meaning of this section’’. Conse- 
quently, although picketers could not be prosecuted under this section, 
nevertheless in every instance they could still be proceeded against at 
common law for committing a nuisance,” a conclusion which appears to 
be not only in violation of the intention of the legislature, but also con- 
trary to the opinions of Lindley, Kay, and Chitty L.J].® that some forms 
of picketing, namely, for obtaining and communicating information, are 
permissible. Indeed, if Lyons v. Wilkins® is taken to establish that all 
watching and besetting constitutes a nuisance at common law, we should 
be forced to say that the Ward, Lock Case*’ was wrongly decided, and no 
suggestion of that sort appears either in later cases or in any of the text- 
books or digests.*8 On the other hand, it might be argued that an equally 
absurd result would follow from an unqualified acceptance of the prin- 
ciples suggested by Fletcher Moulton L.J. in the Ward, Lock Case, for if 
the watching and besetting to be criminal must constitute an offence 
at least at civil law, the proviso permitting attendance for the purpose of 
obtaining or communicating information would be meaningless unless it 
justified or excused the commission of such a wrong. It is submitted, 


*Jbid., at p. 267. On the other hand, Vaughan Williams L.J., in the same case, said 

that at common law watching and besetting might or might not constitute a nuisance 
at p. 273), and this view is accepted by Dodd J. in Larkin v. Belfast Harbour Commis- 
stoners, [1908] 2 I.R. 214, at p. 231. 

‘*For, as Lindley L.J. points out, ‘proof that the nuisance was ‘peaceably to persuade 
other people’ would afford no defence to such an action” (at p. 268), and it would equally 
afford no defence to show that the nuisance was committed for the purpose of obtaining 
and communicating information. 

*Lyons v. Wilkins, [1896] 1 Ch. 811; Lyons v. Wilkins, [1899] 1 Ch. 255. 

* Supra. 

"Supra. 

Indeed, in 9 Halsbury's Laws of England (Hailsham ed., London, 1933), at p. 420, 
n. (a), Fowler v. Kibble, [1922] 1 Ch. 487 (which follows the Ward, Lock Case (supra), in 
preference to Lyons v. Wilkins (supra)) is quoted as the binding authority. 
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however, that on this construction of the section, the absurdity does not 
arise because where the watching and besetting, although it constitutes a 
civil wrong, is merely for the purpose of obtaining and communicating 
information, the parties are left to their civil remedies and the complain- 
ants are not given the additional protection of the criminal law. It may 
also be that the proviso was added ex majore cautela—to prevent hostile 
magistrates from holding that every form of watching and besetting con- 
stitutes an unlawful act. 

(c) It is further submitted that the Lyons Case®® may be distinguished 
from the Ward, Lock Case'*° on the facts. Inthe former, the courts found 
that there was evidence of nuisance,'®! a conclusion which we are not in a 
position to reject as unwarranted, whereas the court in the Ward, Lock 
Case'” was careful to point out that in that case there was no evidence 
whatsoever of any nuisance committed by the picketers, 

(d) Although no subsequent English case has dealt with the phrase 
under discussion in its application to watching and besetting, the case of 
Fowler v. Kibble'® serves as an interesting commentary on the relative 
values of the two cases with which we are concerned here.’ Although the 
Lyons Case'® was referred to by counsel,!® the judges do not even mention 
it in their judgments, but they rely entirely on the Ward, Lock Case.'" 
Thus, Lord Sterndale M.R., Warrington and Younger L.JJ. approve the 
statement of the court of appeal in the Ward, Lock Case, declaring that the 
effect of s. 7 of the Conspiracy and Protection of Property Act, 1875, was 
to make nothing actionable that was not so before, and that its effect is 
solely to make punishable by a court of summary jurisdiction what was 
before only a civil action;'®* and Lord Sterndale declares that ‘‘therefore 
authority, by which we are bound,” establishes that no new right of 
action is given by the section and no conduct not actionable without the 


Supra. 

100 Supra. 

°1(1899] 1 Ch. 255, per Lindley L.J, at p. 267; per Chitty L.J., at pp. 271-2. See also 
Madden J. in Larkin v. Belfast Harbour Commissioners, [1908] 2 I.R. 214, at p. 223. 

12(1906) 22 T.L.R. 327, at pp. 328, 330. 

1922] 1 Ch. 487. 

1%See n. 98. 

1% Supra. 

1096/1922] 1 Ch. 487, at p. 491. 

107 Supra. 

108[]922] 1 Ch. 487, at pp. 493-4, 497-8, 498. 

10°See also Warrington L.J. in Fowler v. Kibble, [1922| 1 Ch. 487, at p. 498: “Th 


en 
if I am right with regard to the construction and effect of the section (and I must be 
right, speaking in this Court, because I am only following the decision of the Court of 
Appeal in Ward, Lock & Co. v. Operative Printers’ Assistants’ Society)... ."’ 





THe Law oF PICKETING IN CANADA: I 91 


section becomes so by virtue of it’’."° His lordship’s conclusion is signi- 
ficant. Hesays: ‘As I have shown the question of whether it is action- 
able or not must be considered apart from the section altogether, and if 
what is done is not actionable apart from the section it is not made so by 
reason of it.”""! In concluding our discussion of the relevant authorities 
in Great Britain, it is submitted that the judgment in the Ward, Lock 
Case‘ represents the true interpretation of the phrase ‘“‘wrongfully and 
without legal authority”’. 

The Canadian cases pay little attention to the differences in approach 
indicated in the leading English cases." The only case in Canada, in 
11011922] 1 Ch. 487, at p. 494. 

\Jbid,, at p. 496. See also per Warrington L.J., tbid., at p. 497; per Younger L.J., 
thid., at p. 498. 

12 Supra. 

113In Cotter v. Osborne, (1909) 10 W.L.R. 354, the Manitoba court of appeal followed 
Lyons v. Wilkins without comment and without referring to the Ward, Lock Case. In 
Vulcan Iron Works Company v. Winnipeg Lodge, No. 174, Ironmoulders Union, (1909 
10 W.L.R. 421, affirmed (1911) 16 W.L.R. 649, the two English cases were referred to 
by the Manitoba courts, but no preference was indicated since the trial judge found on 
the facts that the defendants were guilty of a common-law nuisance. In Meretsky v. 
Arntfield, (1922) 21 O.W.N. 439, Rose J. (as he then was), on a motion to continue an 
interlocutory injunction until trial, adopted Lyons v. Wilkins, but did not mention the 
Ward, Lock Case. In International Ladies’ Garment Workers Union v. Rother, (1922) 
41 Can. Cr. Cas. 70, the Quebec court of king’s bench accepted Lyons v. Wilkins as the 
binding authority; here, also, no mention is made of the later English decisions, and, 
in addition, the court found as a fact that the defendants committed a nuisance and 
other unlawful acts. In Robinson v. Adams, (1924) 56 O.L.R. 217, Middleton J.A. 
refers to the Lyons Case, but only to point out that if, at the trial in the case at bar, 
evidence were given to prove that a nuisance had been committed, the plaintiff might 
succeed in obtaining an injunction. In Rex ex rel. Barron v. Blachsawl; Rex ex rel. 
Barron v. Hangsjaa, [1925] 4 D.L.R. 247, the appellate division of the supreme court of 
Alberta relied on Lyons v. Wilkins. In this case it is especially interesting to note the 
belief of Stuart J.A. that watching and besetting was not necessarily a nuisance at 
common law and that the attempt of Lindley and Chitty L.JJ. to decide Lyons v. Wilkins 
on that basis ‘‘was apparently a new application of the principle of common law nuis- 
ance’”’ (at p. 255). His lordship therefore concludes that watching or besetting with 
the view set out in the section is wrongful and without lawful authority whether it con- 
stitutes a nuisance or not. The Ward, Lock Case was not referred to in any of the judg- 
ments. This failure to consider the latter case was commented on by the same court 
in Rex v. Reners, [1926] 2 D.L.R. 236 (per Harvey C.J.A., at p. 238), which is discussed 
at length in the text. In Schuberg v. Local No. 118, International Alliance Theatrical 
Stage Employees et al., [1927] 1 W.W.R. 548, the British Columbia court of appeal divided 
equally. Macdonald C.J.A. distinguished the case at bar from the Ward, Lock Case, 
on the ground that in the instant case the facts showed that a nuisance had been com- 
mitted. McPhillips J.A. followed the opinion of Idington J.A. in the Reners Case (see 
text). Macdonald and Martin JJ.A. (dissenting) based their opinions on an interpre- 
tation of the British Columbia Trade Unions Act and did not consider the English cases. 
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which the issue has been discussed comprehensively and from all angles 
is that of Rex v. Reners,'“* which is, incidentally, the only case on picket- 
ing which has reached the supreme court of Canada. When the case 
came before the appellate division of the supreme court of Alberta, 
Harvey C.J.A. gave reasons for judgment which were concurred in by 
Beck and Hyndman JJ.A.; Clarke J.A. dissented. The chief justice con- 
sidered all the authorities and came to the conclusion that the Lyons 
Case"® sets forth the proper interpretation of the phrase ‘‘wrongfully and 
without lawful authority’’. Let us analyse his reasons for so doing. He 
begins by admitting that he does not see as clearly as he would like to do 
‘whether the Judges who delivered judgments [in the Ward, Lock Case}'" 
thought they were qualifying or modifying the decision in the Lyons 
Case." Vaughan Williams L.J. sat and gives reasons for judgment in 
both cases and he makes no suggestion that he questions the correctness 
of his conclusions or those of his brother Judges in the earlier case.’""'8 In 
reply to this contention, it may be pointed out that Vaughan Williams 
L.J. agreed with his brother judges in the Lyons Case only with great 
reluctance and because he felt himself bound by authority."'® In addition, 
the construction which he placed on the phrase under discussion in the 
Ward, Lock Case'* is clearly inconsistent with that placed on this phrase 


In Rex v. Baldassari, {1931} O.R. 169, Rose C.J. intimated that the Ward, Lock Case was 
the appropriate precedent. He distinguished the Blachsawl Case on the ground that 
the Alberta court had overlooked the Ward, Lock Case. In Rex v. Richards and Wool- 
ridge, {1934] 3 D.L.R. 332, the British Columbia court of appeal again divided equall) 
Macdonald C.J.A., following what he believed to be the ratio decidendi in the Rener 
Case, held that the defendants (who had peacefully paraded in front of the complainant's 
theatre wearing raincoats which bore undisputed and uncontradicted statements of fact 
concerning the relations of the union with the complainant) were guilty of unlawful 
picketing. McPhillips J.A. adhered to his views in the Schuberg Case, but his judgment 
in essence, depends on a finding of conspiracy. Martin J.A. (dissenting) again based 
his decision on the British Columbia Trade Unions Act. Macdonald J.A. (dissenting 
held that the judgment of Idington J. in the Reners Case was not the controlling judg- 
ment, and that the case at bar could be distinguished from the Reners Case since there 
was no proof of nuisance on the evidence before him. In Allied Amusements Limited \ 
Reaney et al.; Kershaw Theatres Limited v. Reaney et al., (1936] 3 W.W.R. 129, Donovan 
J. relied on Lyons v. Wilkins. He seems to interpret the judgment of Newcombe J. in 
the Reners Case as holding that to watch and beset in order to compel constitutes a 
nuisance, a construction which is, it is submitted, incorrect. 

14/1926] 2 D.L.R. 236, affirmed by the supreme court of Canada sub nom. Reners v. 
The King, [1926] S.C.R. 499. 

"8 Supra. 

6 Supra. 

7 Supra. 

1181926] 2 D.L.R. 236, at p. 238. 

'\9Vide supra, p. 88. See also Sir John Simon in 27 Halsbury, at p. 645, n. (h). 

12° Supra. 
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in the Lyons Case.'*! Further evidence of Vaughan Williams L.J.’s dis- 
approval of the principles in Lyons v. Wilkins‘* may perhaps be deduced 
from his analysis of the facts in the Ward, Lock Case.'** In the latter case 
he found ‘“‘no evidence . . . of the pickets employed by the union having 
done anything beyond obtaining or communicating information” ;'** and 
consequently they came within the peaceful picketing exception. Never- 
theless, he goes on to consider whether the defendants—the officers of the 
union who had employed the pickets to “‘induce’’ workmen to leave their 
employment—had committed any wrongful act, and he concludes that 
they had not violated the provisions of the statute. It is therefore sub- 
mitted that (a) if such “‘inducing’’ did not go beyond communicating 
information—cadit quaestio, and the discussion was superfluous; but (0) 
if it did—and it would then lie outside the exception in the proviso to s. 7 
of the Conspiracy and Protection of Property Act—the “‘inducing"’ could 
not be lawful, unless what Harvey C.J.A. regards as the ratio in the 
Lyons Case is disregarded. 

Harvey C.J.A. then deals with the judgment of Fletcher Moulton L.J. 
in the Ward, Lock Case,'** and he concedes that that judgment does criti- 
cize the reasoning of Lindley L.J. in the Lyons Case."*? His lordship, how- 
ever, attempts to get over this difficulty by declaring that “‘it is singular 
that if that case had been thought to modify or qualify the former decision 
it would not have been reported in the regularly authorized series of 
reports where the former one was’’.'*5 It is respectfully submitted that 
the learned chief justice laid too much stress on the source in which a case 
may be reported; all judgments stand or fall by the fact that they are 
judgments, and this quite apart from the source through which both 
bench and bar derive knowledge from them."*® The idiosyncracies of law 
reporting are insufficient grounds for disregarding the considered opinion 
of an English court of appeal, especially when that judgment has been 


accepted in its entirety in a subsequent case by a court of co-ordinate 


"Supra. 

“Supra. 

3 Supra. 

4(1906) 22 T.L.R. 327, at p. 329. 

*Supra. It is also interesting to note that Fletcher Moulton L.J., who admittedly 
criticizes the conclusions in the Lyons Case (see Harvey C.J.A. in text), believed that he 
was agreeing entirely with the views expressed by Vaughan Williams L.]. 

6 Supra. 

"Supra. 

*8[1926] 2 D.L.R. 236, at p. 238. 

*°See Re Reed, Bowen and Company: Ex Parte Chief Official Receiver, (1887) 3 
T.L.R. 640, at p. 641; also Sir F. Pollock, ‘‘English Law Reporting” in 19 Law Quarterly 
Review (1903), at pp. 451 ff. 
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jurisdiction,"° where, indeed, no suggestion is made that the former 
decision was invalid in any respect. It is legal quibbling such as that 
indulged in by the learned chief justice which makes it so difficult to 
convince working-men that judicial decisions in trade-union cases are just. 

Finally, Harvey C.J.A. points out, “it must not be overlooked that all 
of the decisions in question were in civil actions and the reasoning upon 
the criminal provision, therefore, had regard only to its effect in the rela- 
tion of the 2 parties concerned. In its criminal aspect it must, of course, 
be considered in its relation to all persons’’."*! How this wider relation- 
ship affects the interpretation of the phrase contained in s. 501 of the 
Criminal Code'” is not made clear; no explanation is given of the peculiar 
prejudice to the public which requires a broader application of the phrase 
in criminal than in civil law. Consequently, in this connexion also, it is 
submitted that, in the absence of a clear expression by the legislature of 
its intention to punish peaceful picketing, and in accordance with the rule 
that ‘‘the interpretation of all statutes should be favourable to persona! 
liberty’’,'** the construction in the Ward, Lock Case should be adopted 
in preference to that in the Lyons Case.'** Indeed, since both cases are 
civil, it is difficult to see why his lordship should consider either as auth- 
oritative.'* 

Clarke J.A., as has already been pointed out, disagreed with the con- 
clusions of Harvey C.J.A. and based his opinion on the Ward, Loci 
Case,'*? since he believed that that case and Fowler v. Kibble!*® had cast 
considerable doubt on the validity of Lyons v. Wilkins.'*® 

When the case came before the supreme court of Canada,'? New 
combe J. delivered judgment (Duff, Mignault, and Rinfret JJ. concur 
ring), and found that the watching and besetting in the case before him 
was without a doubt wrongful and without lawful authority. His lord 
ship considered both Lyons v. Wilkins’ and the Ward, Lock Case,'* as 


Fowler v. Kibble, [1922] 1 Ch. 487. 

1381/1926] 2 D.L.R. 236, at p. 239. 

12R S.C. 1927, c. 36. 

183Maxwell, Interpretation of Statutes (ed. 7), at p. 244 

IM Supra, 

1% Supra 

'861t should be borne in mind, in considering the judgments in this case, that there 
was evidence of trespass and unlawful intimidation, in addition to the watching an 
besetting. See report of this case in the supreme court of Canada, [1926] S.C.R. 499 
See also per Martin J.A. in the Schuberg Case, [1927] 1 W.W.R. 548. 
87 Supra. 
88Supra. 
139Supra. 
149(1926] S.C.R. 499. 
M1 Supra, 1 Supra. 
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well as Fowler v. Kibble, but his reasons for judgment add little to the 
elucidation of our problem, since he concluded, on the evidence before 
him, that the defendants had committed a nuisance, and, where such a 
state of affairs is established, all cases agree that the watching and beset- 
ting is wrongful and without lawful authority. 

Idington J. delivered judgment in which he agreed in the result ar- 
rived at by the majority of the court, but his reasons differ substantially 
from those of Newcombe J. He accepted in its entirety the reasoning in 
Lyons v. Wilkins,* and, in order to support his contention that that 
decision represents the authority binding upon Canadian courts, he stated 
that the cases decided in England since the omission of the peaceful 
picketing clause from our Criminal Code are “‘of very little service to any 
Canadian case’’.“* However, his lordship stated expressly that this bar 
does not apply to Lyons v. Wilkins."° Why this case is a good authority, 
while the Ward, Lock Case," which is a decision on the same statute- 
the Conspiracy and Protection of Property Act, 1875—is disregarded, is 
a point for which no explanation is vouchsafed. On the other hand, a 
literal reading of the section under consideration shows that the peaceful 
picketing proviso, whatever its effect may be, modifies and qualifies only 
the phrase ‘‘watches or besets’’ and not the phrase ‘‘wrongfully and with- 
out lawful authority’. Thus, it appears that all English decisions deal- 
ing with the latter phrase are equally deserving of consideration in 
Canada. In conclusion, then, it is submitted that our discussion of the 
Canadian cases fails to disclose any valid reason why the interpretation 
of the phrase ‘“‘wrongfully and without lawful authority” in s. 501 of the 
Criminal Code should differ from the interpretation of the phrase ‘‘wrong- 
fully and without legal authority” in s. 7 of the Conspiracy and Protec- 
tion of Property Act, and that in both instances Ward, Lock and Company 
v. Operative Printers’ Assistants’ Society'*® sets out the proper approach. 

(iii) If our conclusion is correct, it becomes necessary to determine 
in what circumstances the acts enumerated in s. 501 are wrongful and 
without lawful authority; but, before doing so, we shall analyse the 
decisions to see what sort of conduct is included under each clause. 

(a) The first sub-head deals with the use of violence to a person, or 
his wife or children, or injury to his property. In each of these instances, 
the aggressor is clearly subject to punishment in criminal law and is also 
liable civilly. 

(6) In the Criminal Code, “‘intimidation’’ has been defined with 


greater precision than in s. 7 of the Conspiracy and Protection of Pro- 


Supra. Supra. 
11926] S.C.R. 499, at p. 511. 
Supra. 47 Supra. 48Supra. 
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perty Act. The Canadian law limits the term to instances in which there 
is a threat of violence; the English statute uses the term ‘“‘intimidation”’ 
without limiting that term in any way. In Gibson v. Lawson, Lord Cole- 
ridge C.J. declared that ‘‘‘intimidate’ is not, as has been often said by 
judges of authority, a term of art—it is a word of common speech and 
everyday use; and it must receive, therefore, a reasonable and sensible 
interpretation according to the circumstances of the cases as they arise 
from time to time’’.“* His lordship refused to attempt an exhaustive 
definition of the word, but he suggested that ‘looking at the course of 
legislation, and keeping in mind the changing temper of the times on this 
subject, the word ‘intimidate’ in the 7th section of the [Conspiracy and 
Protection of Property Act] cannot reasonably be construed in a wider 
and severer sense than the same word in the 2nd sub-section of the Ist 
section of the [Act of 1871]’’.%° 

(c) Persistently to follow a person about from place to place is not an 
offence known to the common law. In fact, the cases, in which this 
clause has been discussed, have all involved something more than the 
mere persistent following of a person. Thus, although the courts have 
declared that, in this connexion, “‘it is not necessary . . . that there should 
be any intimidation in the sense of that word at all’’,'®' yet something 
closely akin to intimidation has been involved in every instance in which 
a picket has been convicted under this clause.'™ 

(d) ‘“‘Rattening”’ is the offence defined in clause (d) of s. 501 of the 
Criminal Code. Evidence given before the royal commission of 1867 sug- 
gests that this was a common device whereby recalcitrant members were 
compelled to pay union fees or to conform in other respects to the rules of 
the trade union. Only one case dealing with this clause has found its way 
into the law reports—Fowler v. Kibble."* In that case, the defendants, 
officers of a trade union, suggested to the officer of a mining company who 
was charged with the duty of distributing lamps to men descending into the 
mine, that the plaintiff, not being a member of their union, should not 
be given a lamp. The lampman followed this suggestion, and, since a 
statute prohibited anyone entering the mine without such a lamp, the 


plaintiff was prevented from working in the mine. In an action by the 


'49(1891] 2 QO.B. 545. This judgment was concurred in by Mathew, Cave, A. L. 
Smith, and Charles JJ. Cf. Lindley L.J., in Lyons v. Wilkins, [1896] 1 Ch. 811, at 
p. 824. 

16911891] 2 O.B. 545. See supra, at p. 80. 

181Wilson v. Renton, (1909) 47 Sc. L.R. 209, at p. 213. 

'82See Smith v. Thomasson, (1890) 16 Cox C.C. 740; Rex v. Wall, (1907) 21 Cox C.C. 
401; Wilson v. Renton, (1909) 47 Sc. L.R. 209, in each of which the accused had the 
moral support of a crowd. 


83[1922] 1 Ch. 487. 





THe Law oF PICKETING IN CANADA: I 97 


plaintiff under the Conspiracy and Protection of Property Act, it was 
held that since the defendants had no control over the lampman and he 
was not subject to their direction, the defendants had not deprived him 
of his tools. It would therefore seem that any interference with a com- 
plainant’s tools which would come within the clause would probably 
constitute a tort, as trespass or conversion. 

(e) Merely following another in a disorderly manner apparently con- 
stitutes no offence in itself, for in Regina v. McKenzie a conviction was 
quashed because the summons and conviction failed to state that the 
disorderly following was wrongful and without legal authority and with 
a view to compel. We may therefore infer that it is not an offence at 
common law to follow another in a disorderly manner.'® 

(f) Most of the picketing cases which have come before the courts 
involved the interpretation of the watching and besetting clause. If we 
accept the view of Lindley and Chitty L.JJ. in Lyons v. Wilkins,'*’ that 
watching and besetting constitutes a common-law nuisance, cadit quaestio. 
On the other hand, if we accept the opinion of Vaughan Williams L.J. in 
the same case, then the answer to the question—whether watching and 
besetting constitutes a nuisance or is otherwise unlawful apart from the 
section—will depend on the circumstances of each case. As we have 
already pointed out, there is a good deal of authority for accepting the 
latter view."8 In addition, an examination of the authorities on nuisance, 
other than those dealing with picketing, fails to disclose any similar situa- 
tion in which the courts have found a nuisance. It is, therefore, sub- 
mitted that watching and besetting may, but does not per se, constitute 
a nuisance, and that proof of peaceful picketing, without additional evi- 
dence of inconvenience to the public, will not entitle a magistrate to con- 
clude that the picketers have committed a nuisance. 

From our analysis of the specific acts enumerated in s. 501 of the 
Criminal Code, it appears that the contention of Lindley L.J. in Lyons v. 
Wilkins, that they are all wrongful at common law,'®® cannot be accepted 

1541892] 2 Q.B. 519. 

185 Semble, in some circumstances the “‘following’’ might be of such a nature as to 
warrant a magistrate to bind over the ‘follower’ to keep the peace. Cf. also the Crimi- 
nal Code, s. 238. 

‘The duration of watching and besetting necessary to make such conduct unlawful 
is not fixed by the statute. In Charnock v. Court, [1899] 2 Ch. 35, at p. 39, Sterling J. 
held that “it may be... for a short time’. On the other hand, in Rex v. Wall, (1907) 
21 Cox C.C. 401, at p. 403, Palles C.B. instructed a jury that ‘‘watching involves per- 
sistent watching”’. 

‘87 Supra. 

'88Vide, supra. 

89[1899] 1 Ch. 255, at p. 267. 
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in its entirety. It follows, then, that before a person can be convicted 
under s. 501, the prosecution must prove that the enumerated acts were 
wrongful and without lawful authority in the case at bar, that is to say 
that they constituted at least civil wrongs. Of course, as we have seen, 
some of these acts are without a doubt wrongful at common law, but with 
respect to the others, and especially with respect to watching and beset- 
ting, the wrongful character must be established as a condition precedent 
toconviction. This element will be provided if the prosecution can show 
that the evidence before the court would have justified a finding that the 
defendant committed any of the nominate torts or any crime.’ To give 
a detailed analysis of each of these wrongs in its special application to 
picketing lies beyond the scope of a study of this sort. Here we can only 
indicate a few of the major issues. 

(a) Few of the cases of picketing fail to make some reference to 
nuisance, and all authorities agree that if watching and besetting consti- 
tutes a nuisance it comes within the prohibition of the section. With this 
result we cannot quarrel; for, whatever may be the views of trade-union 
leaders, we believe that privileges should be extended to labour only 
where such privileges are indispensable to give employees a bargaining 
power equal in actual practice to that of the employers and we do not feel 
that it is wise to confer upon labour the privilege of committing a nuisance. 
On the other hand, the concept of nuisance which has crept into the 
picketing cases is alien to the common law, that is to say, persons are 
punished for committing nuisances in circumstances where no such pun- 
ishment would be visited upon them were no economic factors involved. 
Thus, as far as we are aware, apart from the picketing cases, no decision 


has been reported in which a court found that two persons, parading up 


and down in front of a business premises for however long a time, have 
committed a nuisance. Some other factor has always been present, such 
as noisy and disorderly conduct, or obstruction of the footpath.'™ If, 
then, the presence of persons before a house or place does not per se con- 
stitute a nuisance, can the purpose which such persons have in mind 
convert their presence into a wrongful act? This, apparently, was the 
opinion of Lindley L.J. in Lyons v. Wilkins,'@ and it has been adopted 
widely in Canada. But it is strange that, if the state of mind of the 
. °Trespass: Larkin v. Belfast Harbour Commissioners, {1908| 2 I.R. 214; M’Cusker 
v. Smith, [1918] 2 1.R. 432; Reners v. Rex (supra). Assault: Young v. Peck, (1912) 23 
Cox C.C. 270; Dominion Coal Company v. Bousefield, (1910) 8 E.L.R. 145. Riot and 
unlawful assembly, etc.: Rex v. Russell, (1920) 51 D.L.R. 1; Rex v. Jones and Sheinin, 
(1931) 57 Can. Cr. Cas. 81. 

161 Walker v. Brewster, (1867) L.R. 5 Eq. 25; Rex v. Carlile, (1834) 6 C. & P. 636; and 
especially Rex v. Sarmon, (1758) 1 Burr. 516, which is an important case in point. 

162/1899] 1 Ch. 255, at p. 267. 
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wrongdoer will convert an act otherwise lawful into a nuisance, none of 
the leading writers on torts seems to be aware of this principle.'™ 


In view of this state of affairs, there is much reason in labour’s belief 
that special rules are often invented to hamper its activities. Conse- 
quently, we believe that judges should pay heed to the admonition of the 
lord chief justice of England,’ and that they should investigate very 
carefully the facts of any case in which nuisance is alleged to see whether 
other members of the community would also be held liable in similar 
circumstances. Otherwise, there may arise a feeling of resentment at 
what appears to be harsh and unfair treatment, which can lead only to 
consequences unwholesome to the whole body politic. 

(8) The second ground upon which picketing may become unlawful 
arises where the conduct of the accused falls within the rules of conspir- 
acy. We need not concern ourselves here with those cases in which the 
acts committed, or agreed to be committed, by the conspirators would be 
wrongful if committed by an individual apart from the combination. 
Concerning such acts, no doubt as to their illegality can arise. There 
remains, however, the case of the ‘conspiracy to injure’’."© In this con- 
nexion, several points merit attention. The majority of the picketing 
cases were decided at a time when the rules of conspiracy were not clearly 
understood and when vague notions relating to the free course of trade 
confused the issue.’ The rule to-day is substantially clear: if the acts 
which several persons commit or agree to commit in combination are such 
as would not make them liable to prosecution or to action as individuals, 
then they can become liable only if their purpose is to injure, and there is 
no just cause or excuse to offset such purpose.'®? Just cause or excuse con- 
sists in their selfish desire to benefit themselves.'®® The social and juristic 
implications of this doctrine do not concern us here. It is only important 
to note that such is the rule applicable to these cases to-day, and auth- 
ority, binding upon us, leaves us no alternative but to follow it. How- 
ever, many of the Canadian decisions disclose the confusion in the minds 
of the judges on this important question, and judgments are often handed 
down which lack any foundation of sound legal principles. Finally, in 
this regard, it may be well to bring to the attention of Canadian judges 
the opinion of Andrews J. of the New York court of appeals in Exchange 
Bakery and Restaurant, Inc. v. Rifkin. He said: 


“See also Allen v. Flood, [1898] A.C. 1. 

Vide, supra, p. 67. 

‘See Kennedy and Finkelman, The Right to Trade, chs. v, vi. 
%Tbid., ch. ii. 


187 Tbad., chs. v, vi. 
168 Thad, 
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The purpose of a labor union to improve the conditions under which its members 
do their work; to increase their wages; to assist them in other ways may justify 
what would otherwise be a wrong. So would an effort to increase its numbers 
and to unionize an entire trade or business. It may be as interested in the wages 
of those not members, or in the conditions under which they work as in its own 
members because of the influences of one upon the other. All engaged in a trade 
are affected by the prevailing rate of wages. All, by the principle of collective 
bargaining. Economic organization to-day is not based on the single shop. 
Unions believe that wages may be increased, collective bargaining maintained 
only if union conditions prevail, not in some single factory, but generally.'*® 
















(y) Quite a few of the decisions in the western provinces lead us to 
believe that the judges fail to appreciate the changing attitude of the 
courts in England with regard to the legality or illegality of threats. The 
present rule is summed up succinctly by Peterson J. in Hodges v. Webb, 
and his opinion has been approved by the court of appeal in Ware and 
De Freville v. Motor Trade Association,'” and by the house of lords in 
Sorrell v. Smith. He said: 


It appears sometimes to be thought that a mere threat in itself gives a cause of 
action; but this is not so. An indignant parent cannot be sued for threatening 
his son that he will be disinherited if he does not reform, even although the inti 
mation may lack nothing in force and angry vigour. The reason is, that he is 
entitled to disinherit his son, if he thinks fit; and he does not commit any legal 
wrong in informing his son of his intention, with such emphasis as he may con- 
sider desirable. Workmen are admittedly entitled to cease work for any reason, 
good, bad or indifferent; and employers are entitled to decline to continue work 
men in their employment for any reason, whether good or bad. To my mind, it 
would seem to be a very strange inconsequence that while the workmen can cease 
work without the possibility of legal objection, they cannot in a body or by one 
or more of themselves, or by one of the officials of their Union, inform the em- 
ployers of the fact that they propose to cease work, and of their reasons for so 
doing, without the risk to the communicant of being sued for using threats or 
coercion. ... I do not understand the legal basis for contending that it is un- 
lawful for a man to threaten to do merely that which he is entitled to do. The 
act itself is immune from attack, vet an intimation that it will be done is to be a 












ground of liability. ... I venture to doubt whether the pressure of a mere state- 
ment that the speaker intends to do something which he is legally entitled to do 


if the man to whom he is speaking does not adopt a particular course, can be 
unlawful pressure.'” 






(0) Finally, resort may be had in some cases to the law of libel. 
While no one will be so bold as to argue that trade unions should be 


169(1927) 245 N.Y. 260, at p. 263. In addition to the defects in judicial approach 
outlined above, it might also be well to bear in mind that, in so far as criminal conspiracy 
is concerned, the common law, in Canada, is modified by the provisions of s. 590 of the 
Criminal Code, a fact which seems to have been overlooked in many judgments. 
1709/1921] 3 K.B. 40. 

17111925] A.C. 700. 
172(1920] 2 Ch. 70, at pp. 88-9. 











See Kennedy and Finkelman, op. cit., chs. iii, iv. 
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exempt from the law of libel, yet, it may be well to bear in mind that the 
law of libel was not meant to be used as a weapon in industrial dis- 
putes, and that judges should scrupulously avoid even the appearance 
of prejudice. In a number of Canadian cases it has been held or im- 
plied that the phrase “unfair to organized labour”’ is libellous.'* On 
the other hand, there are substantial reasons for taking a different view. 
Thus Beatty C.J. of the supreme court of California, in T. F. Parkinson 
Company v. Building Trades Council of Santa Clara County, said: 


In reference to the term ‘‘unfair” it clearly appears that as employed by the 
defendants and labor organizations generally, it has a technical meaning well 
understood by the plaintiff and by all the persons to whom the council sent 
notices that the plaintiff had been declared unfair. Such declaration means... 
not that the plaintiff had been guilty of any fraud, breach of faith, or dishonorable 
conduct, but only that it had refused to comply with the conditions upon which 
union men would consent to remain in itsemploy or handle materials supplied 


by it.!74 

There remains for consideration the effect of the so-called peaceful 
picketing clause. Most of the Canadian decisions prior to 1934 declared 
that the Canadian law differed from the English law because of the omis- 
sion of this clause from the Criminal Code.'”® This difference has now 
disappeared.'”© Nevertheless, since Lyons v. Wilkins'” suggests that the 
attendance is limited to obtaining or communicating information, and a 
similar view has been adopted in Canada,'’® the proviso is of slight benefit 
to trade unions. If, however, our interpretation of the phrase ‘‘wrong- 
fully and without lawful authority” is correct, then the proviso may for 
all practical purposes be disregarded, since neither attendance merely for 
the purpose of obtaining or comnunicating information nor attendance 
merely for the purpose of peacefully persuading would ordinarily be 
wrongful and without lawful authority. In this connexion, we may 
point out that the opinion of the law-officers of the crown has always been 
that peaceful picketing was not a criminal offence in Canada despite the 
absence of the proviso from s. 501 of the Criminal Code.'7® 


From our discussion of the rules applicable to this situation in the crimi- 
nal sphere, we conclude: 


‘3 Schuberg Case (supra); Dallas v. Felek, (1934) O.W.N. 247. 

'74(1908) 154 Cal. 581, at p. 592. 

'7%Cotter v. Osborne (supra); Vulcan Iron Works v. Winnipeg Lodge (supra); Rex v. 
Russell (supra); Meretsky v. Arntfield (supra); International Ladies’ Garments Workers 
Union v. Rother (supra). 

1% Vide, supra, p. 84. 

7 Supra. 

8 Vide, supra, notes 113 and 175. 

179See B. M. Stewart, Canadian Labor Laws and the Treaty, ch. v. 
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(i) that “peaceful picketing’’ for the purpose of informing ‘“‘those un- 
aware of the fact that a strike is in progress”’ is legal, so long as it does not 
constitute a nuisance or other tortious or criminal act; (ii) that ‘peaceful 
picketing”’ to persuade the workers to join the strike, is also legal, subject 
to similar limitations; but (iii) it is unlawful by physical force or obstruc- 
tion to prevent them from going to work.!*° 

JacoB FINKELMAN 
Law Building, 
University of Toronto. 


(To be concluded)'* 


18° Vgde, supra, p. 69. 
'8t1The conclusion of this article, which will appear in the next issue of the UNIVERSITY 
OF ToRONTO Law JouRNAL, will be devoted to the law of picketing from the civil aspect 








THE MENTAL HOSPITALS ACT, 1935 (ONTARIO) 


HE Mental Hospitals Act 1935! governs the twelve hospitals estab- 

lished and maintained by the province of Ontario for the treatment 
of the 12,787 persons who, at the time of writing, have been admitted as 
patients. It may clarify the scope and application of the act to show 
its relationship to the other Ontario acts dealing with institutions for the 
care of mentally or physically disabled persons. The Public Hospitals 
Act’ governs all hospitals established for the treatment of physical dis- 
order, which receive financial aid from the public purse. The Private 
Hospitals Act® governs all hospitals established for the treatment of 
physical disorder, which do not receive public assistance but are operated 
for private profit. The Sanatoria for Consumptives Act* governs the 
sanatoria operated with public assistance, for the treatment of persons 
suffering from tuberculosis. The Private Sanitarium Act® deals with 
institutions established for the treatment of mental disorder, which do 
not receive any public financial aid and are operated for private profit. 
The Psychiatric Hospitals Act® established a special kind of mental hos- 
pital which is designed for the temporary observation and care of men- 
tally ill persons. Only one hospital has been established under this act, 
the Toronto Psychiatric Hospital. The institutions governed by the 
Private Sanitarium Act, the Psychiatric Hospitals Act, and the Mental 
Hospitals Act differ from the institutions governed by the Public 
Hospitals Act, the Private Hospitals Act, and the Sanatoria for Con- 
sumptives Act in one distinctive feature, i.e., a patient may be detained 
in the former institutions against his will, but not in the latter. It is 
the deprivation of civil rights in a mental hospital which accounts for 
many of the distinctive features of the governing legislation. 

Some mention should be made also of the Lunacy Act’ whereby the 
supreme court has “‘all the powers, jurisdiction and authority of His 
Majesty over and in relation to the persons and estates of lunatics in- 
cluding the care and the commitment and the custody of lunatics and 
of their persons and estates’. In practice, applications under the Lunacy 
Act are usually restricted to two kinds, that is, the application for the 
appointment of a committee of the estate of a person who has been com- 
mitted to a private sanitarium under the Private Sanitarium Act, or an 
application for the appointment of a committee of the estate of a person 
who is not confined in any institution. More rarely an application is 
made under the Lunacy Act for the appointment of a committee of the 

1935, c. 39. 31931, c.77.  ®R.S.0. 1927, c. 355. 7R.S.O. 1927, c. 98. 
1931, c. 78. #1931, c. 76. °R.S.O. 1927, c. 354. 
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estate of a person in an institution under the Mental Hospitals Act, 1935. 
While reference may be made to some of the foregoing acts, the scope of 
this article is in the main limited to a discussion of the development and 
present provisions of the Mental Hospitals Act, 1935. 

In tracing the legislation affecting mentally disordered persons, there 
appears a gradual evolution which exhibits certain progressive trends. 
The legal descriptive terms applied to such persons parallel the advances 
in medical knowledge of mental disorders. The institutions aim less at 
custody and more at treatment with a corresponding variation in legal 
nomenclature. Early statutes show a pre-occupation with safeguarding 
the subject against improper or malicious incarceration. As this danger 
is seen to be more apparent than real, the legislation becomes less con- 
cerned with the erection of formidable legal barriers against admission 
and more concerned in making the way of admission smooth for the 
person in need of treatment. Some attempt will be made to trace this 
legislative evolution not merely as a matter of historical interest but also 
because it affords a striking illustration of the adaptation of legal lan- 
guage and procedure to changing social requirements. 

The earliest® provision for ‘insane persons” as they were then called 
was an act which was passed on March 6, 1830, entitled ‘‘An Act to 
authorize the Quarter Sessions of the Home District to provide for the 
relief of insane destitute persons in that district’’.® Under this act the 
clerk of the peace was required to lay before the grand jury of the sessions 
an account of money necessary for maintaining insane persons. The 
grand jury made annual presentment of what was reasonable for the 
support of insane persons either in a gaol or some other place. The sum 
of money presented was paid by the treasurer of the district. This act 
was continued for two years by 3 Wm. IV, c. 46; revived and continued 
by 7 Wm. IV, c. 29; and was continued by 4 and 5 Vict., c. 23. Through- 
out this period no institutions were set apart for the care of insane persons: 
they were cared for in the common gaol. 

On May 11, 1839, an act'® was passed entitled “An Act to authorise 
the erection of an Asylum within this Province for the reception of Insane 


‘For a complete study of legislation, reference should be made to the following 
statutes: 1830, c. 20; 1839, c. 11; 1846, c. 10; 1846, c. 61; 1850, c. 68; 1851, c. 83; 1851, 
c. 84; 1853, c. 182; 1853, c. 188; 1857, c. 8; 1857, c. 16; 1858, c. 81; 1859, c. 28. Cons. 
Stat. Can. 1859, cc. 73, 108, 109, 110. 1861, c. 13. R.S.O. 1877, cc. 40, 179, 220, 221, 
224; R.S.O. 1887, cc. 54, 245; R.S.O. 1897, c. 317. 1900, c. 18; 1903, c. 7; 1903, c. 19: 
1906, c. 9; 1906, c. 60; 1906, c. 61; 1913, c. 838. R.S.O. 1914, c. 295. 1914, c. 53 
1916, c. 64; 1919, cc. 32, 83; 1920, c. 108; 1924, c. 86; 1927, c. 96. R.S.O. 1927, c 
353. 1930, c. 66; 1931, c. 23. 

*This act will also be found in the Revised Statutes of Upper Canada, 1843. It also 
appears in the Statutes of Upper Canada, 1791 to 1843, edited by H. C. Thomson and 
James Macfarlane. 

192 Vict., c. 11. 
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and Lunatic persons’. The institution which was established under this 
act was the one now known as the Ontario Hospital, Toronto, at 999 
Queen Street West. The act, in addition to making provision for the 
erection and expenses of the building, established a board of directors to 
inspect and report on the management. The board were to appoint a 
medical superintendent and other officers. The admission of patients 
was dealt with in the following section: 


That any insane or lunatic person or persons, being subject or subjects of 
Her Majesty, and a resident of this Province, may be received into the said 
Asylum, upon proof to the satisfaction of the said Board of Directors, or any one 
Member thereof in case the Board shall not be then sitting, of the said person 
being such subject and resident, as aforesaid, and upon the production of a 
certificate signed by at least three resident practising Physicians in this Province, 
that such person has been examined by them collectively, and that he is insane 
or a lunatic. 


Her majesty’s court of king’s bench were given power to appoint a com- 
mittee to manage the property of the lunatic or insane person. 

On May 18, 1846, an act was passed entitled’ ‘“‘An Act to remove 
certain doubts as to the jurisdiction conferred upon the Court of Chancery 
in Upper Canada, in matters relating to Lunatics, Idiots, and persons of 
unsound mind, and their estates; and to amend and extend the laws in 
force in Upper Canada relating to Lunatics, Idiots, and persons of un- 
sound mind, and their estates’. This act was the forerunner of the 
present Lunacy Act. It will be seen that from early times there was a 
kind of dual jurisdiction in the control of lunatics. The act of 1839 had 
established a governmental control. The act of 1846 defined a control 
by the court of chancery. This duality has continued and is represented 
to-day in the jurisdiction conferred on the supreme court by the Lunacy 
Act and in the jurisdiction conferred upon the department of health in 
the Mental Hospitals Act, 1935. In the act of 1846 the jurisdiction con- 
ferred upon the court of chancery was set out in the following words: 


. it was intended that the said Court of Chancery should have the like juris- 
diction, as given to the Lord Chancellor in England, or such other person or 
persons appointed as aforesaid in respect of the said matters. . . the said Court 
of Chancery shall. . . have the care and custody of ail Lunatics, Idiots, and 
persons of unsound mind. . .and of their real and personal estates. . . and 
shall provide for their safe keeping and maintenance, and for the maintenance 
of their families and education of their children. .. . 


The common gaols were to be the prisons of the court of chancery for the 
purposes of the act. Private lunatic asylums made their appearance in 
1851." In 1853 an act was passed entitled ‘“‘An Act for the better man- 


9 Vict., c. 10. 1214, 15 Vict., c. 84. 
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agement of the Provincial Lunatic Asylum at Toronto’. This act was 
a re-enactment of 2 Vict., c. 11, which was passed in 1839. The con- 
trolling body was changed to a commission of four members. As in the 
act of 1839, a person was received into the institution on a certificate of 
three medical licentiates that he was found to be insane or a lunatic. 
The terms “‘insane’’ and “‘lunatic’’ were used interchangeably. 

In 1851 an act was passed entitled “An Act to authorise the confine- 
ment of Lunatics in cases where there being at large may be dangerous 
to the public’."* The first part of this act dealt with insanity as a defence 
and the disposal of persons acquitted of an offence on the ground of in- 
sanity. This statute was enacted before federation, when the legislative 
assembly of the province of Canada had legislative jurisdiction over 
criminal law. The act in part was as follows: 

That in all cases where it shall be given in evidence upon the trial of any 
person charged with any offence, whether the same be treason, felony or mis- 
demeanor, that such person was insane at the time of the commission of such 
offence, and such person shall be acquitted, the Jury shall be required to find 
specially whether such person was insane at the time of the commission of such 
offence, and to declare whether such person was acquitted by them on account 
of such insanity; and if they shall find that such person was insane at the time 
of committing such offence, the Court before whom such trial shall be had, shall 
order such person to be kept in strict custody in such places and in such manner 
as to the Court shall seem fit, until Her Majesty's pleasure shall be known; and 
it shall thereupon be lawful for the Governor of this Province to give such order 
for his safe custody of such person during Her Majesty's pleasure, in such place 
and in such manner as to such Governor shall seem fit. 


Legislation in this field is now contained in s. 19 of the Canadian Crim- 
inal Code. The act of 1851 also contained a section for the commitment 
of an insane prisoner who was unfit to stand trial. Another somewhat 
curious section provided for the commitment of ‘‘any person who shall 
be discovered and apprehended under circumstances that denote a de- 
rangement of mind and a purpose of committing some crime, for which, 
if committed, such person would be liable to be indicted’’. Another 
section enacted that any person while imprisoned under any sentence of 
death, transportation, or imprisonment, or under a charge of any offence, 
who shall appear to be insane, might be committed to an asylum. Another 
section dealt with persons who “‘by lunacy or otherwise are furiously mad, 
or so disordered in their senses as to endanger their own persons or pro- 
perty, or the persons or property of others, if permitted to go at large”. 
Two justices of the peace were empowered to commit such persons. 

In 1857 an act was passed entitled ‘““An Act respecting a Lunatic 
Asylum for Criminal Convicts”’."® Under this act an asylum to be known 


1316 Vict., c. 188. 414, 15 Vict., c. 83. 520 Vict., c. 28. 
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as the criminal lunatic asylum was to be erected in the vicinity of the 
provincial penitentiary and within the limits of the city or township of 
Kingston. Convicts were removed from the penitentiary to this asylum 
on the certificate of the penitentiary surgeon and of the medical super- 
intendent of the criminal lunatic asylum that the convict was insane. 
This asylum was also used for persons committed under the act of 1851'* 
where their being at large might be dangerous to the public. The Con- 
solidated Statutes of the province of Canada for 1859 contain most of 
the foregoing legislation in cc. 73, 108, 109, and 110. The 1877 revision 
of the statutes of Ontario continues in c. 179 the legislation for the local 
custody of destitute insane persons in common gaols; in c. 224 the in- 
spection of gaols, asylums, hospitals, and private asylums; in c. 220 
legislation respecting lunatic asylums; in c. 221 the act respecting private 
lunatic asylums; and in c. 40 the legislation respecting the jurisdiction 
of the court of chancery. 

In 1877 there were asylums at Toronto, London, Kingston, Orillia, 
and Hamilton, called ‘‘Asylum for the Insane, Toronto”, etc. There were 
three main types of admission to an asylum: 

First: Any person could be admitted on the certificate of three 
medical practitioners that the person was insane; 

Second: Any person could be admitted on the warrant of the lieu- 
tenant-governor where such a person was in gaol charged with or sen- 
tenced for an offence against a provincial statute; 

Third: There was a procedure for the commitment of dangerous 
lunatics. The procedure was a warrant for apprehension by a justice 
of the peace, followed by an inquiry in which no medical evidence was 
necessary. If the justice of the peace was satisfied that such person was 
insane, the justice of the peace committed him to the common gaol until 
the pleasure of the lieutenant-governor was known, or until the person 
was discharged. Following commitment to gaol, there was an examina- 
tion by two medical practitioners, and if in their opinion the person was 
insane, he was committed to an asylum on the warrant of the lieutenant- 
governor; otherwise he was discharged. 

The 1887 revision of the statutes of Ontario continued, in c. 245, ‘An 
Act respecting Lunatic Asylums and the custody of Insane Persons’’. 
There was a change in the admission of a person on the certificate of 
medical practitioners. In the revision of 1887 the certificates of only 
two medical practitioners were required, whereas under the act of 1877 
the certificates of three medical practitioners were necessary. The act 
also made some slight changes in the committal of dangerous lunatics 


1614, 15 Vict., c. 83. 
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by a justice of the peace. The information laid before a justice of the 
peace was to the effect that the person was, or was suspected or believed 
to be, insane and dangerous to be at large and had exhibited the purpose 
of committing some crime for which, if committed, such person would 
have been liable to be indicted. The section authorizing the lieutenant- 
governor to order the removal of insane prisoners from gaol to asylum 
was continued. The inspector appointed under the act was the com- 
mittee of the estate of not only any person in an asylum but also of any 
person in gaol who was certified to be insane. The Revised Statutes of 
1897 made little change in the foregoing legislation. 

An act passed in 1903’ revived the system whereby the county council 
was required to make provision in the county gaol or elsewhere for the 
support of destitute insane persons who could not be admitted to pro- 
vincial asylums. In 1906'* there was an amendment to the legislation 
respecting commitment by a justice of the peace. In the information 
which was laid before the justice of the peace, it became no longer neces- 
sary to state that the person had exhibited the purpose of committing a 
crime. It was sufficient that the person was believed to be insane and 
dangerous to be at large. The evidence of two medical practitioners 
was taken at the justice of the peace’s inquiry and not following com- 
mitment to gaol. If the justice of the peace found the person insane 
such person was removed to an asylum on a warrant signed by the in- 
spector instead of the lieutenant-governor. In 1906'* the present system 
of municipal liability was instituted, whereby the municipality became 
liable for ten cents per day for every resident of such municipality con- 
fined in a provincial hospital for the insane, this amount being deducted 
from the municipality’s share in the railway tax. In the same year an 
act was passed establishing a hospital for epileptic persons at Woodstock. 
Admission was on certificate of two medical practitioners that they found 
the person to be a sane epileptic. In 1913*° an act was passed entitled 
“The Hospital for the Insane Act, Toronto’, etc. Provision was made 
for the first time for the voluntary admission of any person into such 
hospitals. Little change was made in the other types of admission, viz., 
on the certificates of two physicians or on an inspector’s warrant follow- 
ing an inquiry by a justice of the peace or on a warrant of the lieutenant- 
governor in the case of an insane prisoner. In 19167! an amendment was 
made to the Hospitals for the Insane Act, whereby an alcoholic or drug 
habituate could be committed to a hospital for the insane on petition by 
friends or relatives to a county court judge or a magistrate, or on the 
voluntary application of the habituate himself. In 1919” the name of 


171903, c. 19, s. 589. 191906, c. 9, s. 4. 211916, c. 64. 
'81906, c. 61. 201913, c. 83. 221919, c. 83, s. 2. 
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the hospital was changed from “‘Hospital for the Insane, Toronto’ to 
“Ontario Hospital, Toronto” or as the case might be. In the same year” 
the powers as committee of the estate of any person committed to an 
Ontario hospital, which were formerly vested in the inspector appointed 
under the Hospitals for the Insane Act, were transferred to the public 
trustee. In 1927% the power to commit an alcoholic or drug habituate 
was taken away from magistrates and restricted to county court judges. 
At the time then when the Mental Hospitals Act was enacted in 1935, 
the foregoing gradual legislative evolution had resulted in the Hospitals 
for the Insane Act,” the Public Institutions Inspections Act, 1931,”* the 
Private Sanitarium Act, and the Lunacy Act. Of these it is necessary 
to consider only the Hospitals for the Insane Act in detail. 

It will be of assistance in understanding the Mental Hospitals Act 
to review briefly the state of affairs in 1935 just prior to the enactment 
of the Mental Hospitals Act. The earliest system whereby insane 
persons were cared for in the common gaol had gradually given way to 
a system of provincial hospitals operated by the department of health. 
These institutions were successively called ‘“‘Asylums for the Insane’’, 
‘Hospitals for the Insane’, and finally, as at present, “‘Ontario Hos- 
pitals’’. The changes in terminology were a reflection of an improve- 
ment in the institutions themselves. In the earliest legislation the 
persons in the institutions were known as either lunatics or insane 
persons. Gradually the term “‘lunatic’’ was abandoned, and in 1935 the 
certificates of admission were to the effect that the person had been found 
to be insane and dangerous to be at large. 

The procedure for the admission of patients had changed somewhat 
in the course of the century. Legislative jurisdiction with respect to 
the criminally insane was placed in the Dominion parliament in 1867 and 
is now contained in the Canadian Criminal Code and the Penitentiary 
Act. In 1935, the Hospitals for the Insane Act provided for admission 
on the certificates of two medical practitioners that the person was 
insane and dangerous to be at large. Another method of admission 
much in use was the commitment by a justice of the peace following an 
information and apprehension and inquiry, in the course of which there 
Was an examination by two medical practitioners. Provision was also 
made for admission on the person’s own voluntary application. Alcoholics 
and drug habituates were admitted on a voluntary application or on the 
petition of friends or relatives to a county court judge. A special hospital 
was set aside at Woodstock for sane epileptics. Originally a patient’s 
property was cared for by a committee appointed by the supreme court. 


31919, c. 32. 241927, c. 96. *R.S.O. 1927, c. 353. 761931, c. 80. 
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This system was replaced by a procedure in which an inspector appointed 
by the government acted as committee, until the present system was 
adopted whereby the public trustee is the committee of the estate of 
every patient. The Mental Hospitals Act introduced a number of 
innovations. The Hospitals for the Insane Act, the Ontario Hospital, 
Woodstock, Act, and an act to confer certain powers respecting hospitals 
on the lieutenant-governor-in-council were repealed and their revised 
provisions consolidated in the new act. 

Four types of patient come within the application of the Mental 
Hospitals Act, and are designated by the following statutory terms, 7.e., 
mentally ill, mentally defective, epileptic, and habituate. The terms 
“mentally ill’’ and “mentally defective’ are defined in the act and 
together comprise that great group of patients which have been formerly 
described as “‘insane and dangerous to be at large’’ and “‘idiots’’. Hence, 
it has been unnecessary to use the terms “‘insane”’, ‘‘insanity’’, and ‘“‘idiot”’ 
throughout the act and these terms are no longer applied to any patient 
in provincial institutions, nor do the terms appear henceforth in any 
of the commitment forms. A “mentally ill’’ person is defined in the 
act as ‘‘a person other than a mental defective who is suffering from 
such a disorder of the mind that such person requires care, supervision 
and control for his own protection or welfare, or for the protection of 
others”. A ‘mental defective” is defined as ‘‘a person in whom there 
is a condition of arrested or incomplete development of mind, whether 
arising from inherent causes or induced by disease or injury, and who 
requires care, supervision and control for his own protection or welfare 
or for the protection of others’. The term “‘epileptic’’ retains its former 
and customary meaning. The term “‘habituate patient” or ‘“‘habitue’’ 
includes both patients suffering from alcoholism and drug addicts. 

At this point, a word of explanation is in order as to the terms which 
are applied to the different institutions in which patients are treated. 
The term “Ontario Hospital’’, followed by the name of the place where 


the hospital is situated, applies to those institutions in which mentally 


ill patients are treated, e.g., Ontario Hospital, Brockville; Ontario 
Hospital, Kingston; Ontario Hospital, Toronto. The institution at 
Orillia for the care of mentally defective patients is called the Ontario 
Hospital School, Orillia. The Ontario Hospital, Woodstock, is reserved 
for the care of epileptic patients. The minister of health is given power 
to establish diagnostic centres known as examination units wherever he 
may deem such a service to be necessary. The examination unit may 
be located in any premises approved by the minister, including part of 
an existing Ontario Hospital. ‘Approved Home” is a statutory term 
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for homes in the community which are used for boarding out convalescent 
patients. 

Having in mind the foregoing outline of the various types of patient 
and the adjectives which characterize the several institutions in which 
they are treated, we shall consider the procedure for admitting patients. 
Mentally ill patients may be admitted to an Ontario Hospital in any 
one of the following ways: 

(1) On a voluntary application by the patient himself (ss. 19, 20). 

(2) On the certificates of two medical practitioners accompanied by 
a history form and financial statement (ss. 21, 22, 23). 

(3) After a judicial inquiry by a magistrate on the warrant of the 
deputy minister of health (ss. 26-31). 

(4) Any person who is charged with any offence may be remanded 
by a magistrate or judge for sixty days’ examination (s. 36). 

(5) Prisoners in reformatories, gaols, efc., may be transferred to an 
Ontario Hospital on the warrant of the lieutenant-governor (s. 33). 

(6) A mentally ill person may be sent to an examination unit on the 
certificate of one medical practitioner for a period not exceeding thirty 
days. During this stay of thirty days under observation his mental 
condition will be determined and, if necessary, the patient can then be 
certified by two medical practitioners and detained in the same manner 
as patients under clause (2) above (s. 61). 

Mentally defective patients are admitted in the same manner as 
mentally ill patients with the exception that a mentally defective person 
cannot make a voluntary application. There are, of course, separate 
forms for mentally defective patients containing the necessary changes 
in terminology. Epileptic patients are admitted by any of the six 
methods outlined for mentally ill patients. The forms for epileptic 
patients contain the necessary changes in terminology (ss. 58, 59). 

Habituate patients are admitted in three possible ways: 

(1) On a voluntary application (s. 47). 

(2) The friends or family of the habituate person may present a 
petition to a judge in chambers of the county or district in which the 
alleged habitue resides. The judge conducts an inquiry to determine 
whether or not the person is an alcoholic or drug addict, and, if he is so 
found, he can be committed to an Ontario Hospital for a period not 
exceeding two years (s. 48-52). 

(3) An habitue may be admitted to an examination unit or to an 
Ontario Hospital on the certificates of two medical practitioners for a 
period not exceeding thirty days. If necessary, a petition according 
to the provisions of paragraph (2) above may be presented and heard 
during this thirty days’ detention (ss. 53, 54). 
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Some of the changes in methods of admission warrant extended 
comment. The abolition of the terms ‘insane’ and “idiot” and the 
substitution of ‘‘mentally. ill’ and ‘mentally defective’’ are more in 
keeping with modern medical views. Previous to the present enactment 
it was a matter of concern, not infrequently, to the medical practitioner, 
to have to issue a certificate that a person was “‘‘insane and dangerous 
to be at large’’ when in fact such a person might be suffering from a 
harmless form of dementia, which necessitated hospitalization, but in 
which the person was in no sense a menace to others. The Ontario 
hospital to-day aims much more at restoring the curable cases to the 
community, and it is thought that this aim is assisted by the employment 
of descriptive terms which do not stigmatize the patient. 

The procedure by which a magistrate may remand a person, charged 
with an offence, for sixty days’ examination, is a definite innovation. 
This kind of examination has been carried out at the Toronto Psychiatric 
Hospital for several years, but the service was limited to Toronto. The 
Mental Hospitals Act extends this service to the rest of the province. 
The value of such a service to the court has been stressed by a number 
of writers.*7 Not infrequently the first exhibition of mental disorder is 
the commission of some act which is forbidden by law. Such cases may 
be seen from time to time in any magistrate’s court. Previously a person 
apprehended and charged with an offence who was suspected to be 
suffering from a mental disorder was given a brief examination in the 
gaol. Such a cursory examination is notoriously inadequate. Many of 
these patients require continual observation by experts for days or weeks 
before a reliable opinion on the mental status can be given. 5S. 36 of the 
Mental Hospitals Act makes available to the magistrate an examination 
of the prisoner by experts under ideal conditions. During the months 
March, April, and May, 1936, sixty patients were sent by magistrates 
to Ontario hospitals for examination. Another method of admission 
which is new is the one whereby a person may be admitted to an exam- 
ination unit for thirty days’ observation on the certificate of one physi- 
cian. Following this period of examination the person is discharged or 
certificated and kept in hospital as the needs of his case may require. 
Another major innovation in the methods of admission is the provision 
that a person suffering from the effects of alcohol or drugs to such a 
degree as to require hospital care may be admitted on the certificate of 
two physicians for thirty days. If a more prolonged stay is required, 


the friends or relatives may present a petition to the county court judge 


*7See, for example, H. Weihofen, ‘‘An Alternative to the Battle of Experts: Hospital 
Examination of Criminal Defendants before Trial’’ in Law and Contemporary Problem 
School of Law, Duke University, vol. II, no. 4, Oct., 1935), at pp. 419 ff. 
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for the patient’s commitment for a period up to two years. The act 
(part IX) provides for the establishment of mental health clinics. The 
clinic is designed to be a travelling unit which is of assistance to the 
medical profession and to the community. Its service consists of advis- 
ing in the diagnosis and treatment of mentally ill persons in the com- 
munity and in carrying on the treatment of the less severe cases not 
requiring to be sent to hospital. It is also provided that the clinic may 
conduct examinations of pupils in schools on the request of the local 
school board and with the consent of the parents. 

The administration of the act is vested in the department of health 
and there is extensive authority to make regulations for routine matters. 
The consent of the attorney-general is necessary for any action brought 
against any person for an act done in pursuance or execution or intended 
execution of any duty or authority under the act, and any action must 
be commenced within six months. Any Ontario hospital or any officer, 
employee or servant thereof is not liable for the tort of any patient. 
The superintendent is authorized to probate or discharge any patient. 
A system of boarding patients out in private homes is established under 
theact. The minister may issue a certificate for any place as an approved 
home for the reception of patients. The superintendent of any hospital 
may place any patient in such a home and the patient remains subject 
to the provisions of the act and may be returned to hospital at any time. 
The municipality in which the patient resided at the time of admission 
is liable for the expenses of commitment, and a maintenance charge of 
ten cents per day, which is deducted from the municipality's share of 
the railway tax, except in the case of epileptic patients in the Ontario 
Hospital, Woodstock, where the municipality is liable at the rate of 
fifty cents per day. A patient’s estate is liable for his maintenance, a 
husband is liable for his wife, and a parent for his child. There is pro- 
vision for an application to a county court judge for an order for the 
payment of maintenance owing. The public trustee is the committee 
of the estate of every patient in an institution under the act, except that 
in the case of a voluntary or habituate patient the public trustee does 
not become the committee until the patient has been in an institution 
for three months. 

K. G. GRAY 
Law Building, 
University of Toronto. 








NOTES AND DOCUMENTS 
““BRITISH POSSESSIONS” 


The term “British possession”’ has been defined in the Interpretation 
Act, 1889,' of the parliament of the United Kingdom, to mean “‘any part 
of [His] Majesty’s dominions exclusive of the United Kingdom’’; and 
it is obvious that the term “dominions” in the royal title does not refer 
specifically or exclusively to the Dominions as defined in the Statute of 
Westminster,’ but is used in the widest territorial sense. The term 
“British possessions” has recently appeared in an interesting connexion. 
S. 20 of the Fugitive Offendérs Act, 1881, reads: ‘‘Where two British 
possessions adjoin, a person accused of an offence committed on or within 
the distance of five hundred yards from the common boundary of such 
possessions may be apprehended, tried, and punished in either of such 
possessions.” 

An accused was alleged to have committed an offence within the 
Union of South Africa, but within five hundred yards of the common 
boundary between Basutoland and the Union. By reliance on the section 
of the Fugitive Offenders Act just quoted, he was charged before the 
district commissioner’s court at Mohales Hock in Basutoland, which 
claimed jurisdiction to try the case, in spite of the locus of the alleged 
offence. The accused was found guilty and an appeal was taken to the 
appeal court at Maseru, Mr. G. van Rhyn, of Zastron, appearing for the 
prisoner. Counsel argued that the Union of South Africa had passed 
beyond the status of being a ‘British possession’’. He referred to the 
Statute of Westminster, the Status of the Union Act,‘ the resolutions of 
the imperial conferences, and he was permitted to use as an authority 
The Law and Custom of the South African Constitution (Oxford, 1935) by 
Kennedy and Schlosberg, although the writers are still living. He 
argued that the Fugitive Offenders Act could not confer jurisdiction on 
the courts of Basutoland, since the Union of South Africa was, in terms 
of the Status Act, a sovereign state and its parliament was ‘‘the sovereign 
legislative power in and over the Union’’, whose executive powers were 
“in any aspect of its domestic or external affairs’’ vested in the king and 
may be administered by the governor-general. After a reserved judg- 
ment, the court dismissed the appeal, holding that the Union of South 


152 and 53 Vict., c. 63, s. 18(2). 
#22 Geo. V, c. 4, s. 1. 

#44 and 45 Vict., c. 69. 

‘No. 69 of 1934. See 1 University of Toronto Law Journal, at pp. 147 ff. 


114 








Notes AND DOCUMENTS ris 


Africa was still a ‘British possession’’ within the meaning of the Fugitive 
Offenders Act, and that the courts of Basutoland had jurisdiction. Full 
reports of the case are not available and at the moment we are compelled 
to rely on the newspapers. It would seem, however, that the appeal 
court was not prepared to accept an argument that the Status of the 
Union Act had, by implication, set in motion s. 2 (2) of the Statute of 
Westminster and thereby repealed the Fugitive Offenders Act in so far 
as the same is part of the law of the Union. Thus, the broad view of 
that section accepted by the judicial committee in British Coal Corpora- 
tion v. The King,‘ in upholding the abolition of repugnancy between the 
Canadian Criminal Code’ and the Judicial Committee Acts* without 
specific mention of the Judicial Committee Acts, does not appear to have 
been acceptable in the instant case. The ironing out of the points raised 
will be watched with some interest as this is the first case in which the 
Status of the Union Act has been under judicial consideration. The 
Balfour formula of 1926 reads very well; but attempts to give to it a 
clear legal meaning seem charged with difficulties. It may be, perhaps, 
that Balfour would have said, as he once did in parliament, that he was 
speaking “‘English, not law’’. 

It is interesting to note that the matter under consideration has not 
entirely escaped attention in Canada. There is a real issue implied in 
the term ‘‘British possession’. For a Dominion, the question is: pos- 
session of whom? For many years the oath of allegiance which holders 
of public office in Canada had to take was as follows: 


I, A.B., do solemnly promise and swear that I will be faithful and bear true 
allegiance to His Majesty King George V, (or reigning sovereign for time being) as 
lawful sovereign of the Kingdom of Great Britain and Ireland, of the British 
possessions beyond the seas and of this Dominion of Canada, dependent on and 
belonging to the said Kingdom . . . so help me God.® 


In March, 1934, the Hon. E. Lapointe begged leave to introduce a bill 
to amend the Oaths of Allegiance Act. ‘‘It is intended’’, he said, ‘‘to 
change the word ‘possessions’ to ‘dominions’ to agree with the title His 
Majesty has had since the Imperial Conference of 1926. It is intended 
also to strike out the words ‘dependent on and belonging to the said 
Kingdom’, which appear after the words ‘Dominion of Canada’. These 
words are not true, they are against constitutional law and national 


5See Ladybrand Courant, October 1, 1936. 
[1935] A.C. 500. 

723 and 24 Geo. V, c. 53, s. 17. 

83 and 4 Will. IV, c. 41; 7 and 8 Vict., c. 69. 
°R.S.C. 1927, c. 143, s. 2 (Oaths of Allegiance Act). 
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- 
dignity.""° In due course, the government of the day accepted Mr. 
Lapointe’s proposals in substance, the section quoted of the Oaths of 
Allegiance Act was repealed in toto, and an act passed in 1934 providing a 
new oath in simple form: 

I, A.B., do swear that I will be faithful and bear true allegiance to His Majesty 


King George the Fifth, his heirs and successors according to law. So help me 
God."! 


It would seem then, in the light of Mr. Lapointe’s speech and of the 
subsequent legislation, that in some degree Canada is not a ‘British 


possession’, though it would form a nice point for interpretation whether 
this legislation has resolved any repugnancy with the statute law of the 
United Kingdon. A “British possession’’ and a ‘‘colony”’ are defined in 
identical terms in the Interpretation Act, 1889; and since, under the 
Statute of Westminster, Dominions are no longer colonies ‘‘notwith- 
standing anything in the Interpretation Act, 1889”’, it is submitted that 
they are no longer “British possessions’. The point is arguable and it 
does not appear whether it was taken in the Basutoland courts. It is 
true that the Statute of Westminster looks, in this connexion, to the 
future, but the general purpose ought not to be overlooked. 

In connexion with the term “British possessions’’ the coronation 
oath is also of interest. After certain ceremonies and before the anoint- 
ing at the coronation, the oath is administered by the archbishop to the 
king in the following form: 


Will you solemnly promise and swear to govern the people of this United 
Kingdom of Great Britain and Ireland, the Dominions thereto belonging, 
according to the Statutes in Parliament agreed on, and the respective laws 
and customs of the same? 

I solemnly promise so to do."” 


It would seem, in the light of the royal title at present in use” and ot 
what has already been said, that the coming coronation affords an 
excellent opportunity for modifications in the coronation oath. 


W. P. M. KENNEDY 


Dominion of Canada: Debates House of Commons, 1934, vol. I1, 1423. 

1124 and 25 Geo. V, c. 21. 

2] Will. and Mary, c. 6. Cf. C. G. Robertson, Select Statutes (ed. 3, London, 
1919), at p. 118. 

Royal and Parliamentary Titles Act, 1927 (17 Geo. V, c. 5). 
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CANADA AND THE ABDICATION ACT 


The abdication of Edward VIII has raised some important problems 
in relation to the Statute of Westminster,' the recitals of which read, 
inter alia: 


Whereas... it would be in accord with the established constitutional position 
of all the members of the Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the Throne or the Royal Style 
and Titles shall hereafter require the assent as well of the Parliaments of all the 
Dominions as of the Parliament of the United Kingdom: 

And whereas it is in accord with the established constitutional position that no 
law hereafter made by the Parliament of the United Kingdom shall extend to 
any of the said Dominions as part of the law of that Dominion otherwise than 
at the request and with the consent of that Dominion. 


The history of this preamble is of interest. It first appears among the 
recommendations of the conference on the operation of Dominion legis- 
lation, 1929, which suggested that that part dealing with legislation by 
the parliament of the United Kingdom should appear not only as a recital 
but as an enacting clause (and so it appears both as a recital and as s. 4 
of the Statute of Westminster); whereas the conference suggested that 
the matter of succession to the throne and of the royal style and titles 
should receive only “appropriate recognition” in ‘‘a formal recital or 
preamble”’, but without any enacting clause.2 When the recommendations 
of 1929 received approval at the imperial conference of 1930 a similar 
procedure was followed. Indeed, the “‘recitals’’ and the ‘‘clauses”’ of the 
proposed Statute of Westminster are deliberately separated and the 
matter of the succession to the throne appears only among the former and 
is mentioned nowhere among the latter.* Identical procedure followed 
in the parliament of Canada. The address approved by the Canadian 
parliament on which the Statute of Westminster was word for word 
based, as far as Canada was concerned, followed entirely the agreements 
of the imperial conference of 1930, and there is no suggestion in the Cana- 
dian parliamentary debates that there was any difference of opinion in 
connexion with the matter under discussion. It would seem that the 
intention of the Statute of Westminster is that laws relating to the suc- 
cession to the throne and to the royal style and title should be excepted 
out of the general obligation of s. 4 of the Statute. It would also seem 
that when Canada requested and assented by order-in-council to the 
Abdication Act of the parliament of the United Kingdom there was car- 
ried out a constitutional and not a legal duty. The propriety of this 


122 Geo. V, c. 4. 
*Report of 1929 (Ottawa, 1930), ss. 54, 55, 59, 60, 61. 
’Proceedings of 1930 (Cmd. 3717), pp. 19-21. 
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proceeding is obvious, though the preamble contemplates action by the 
parliament of Canada; and it would have been unfortunate had the 
Canadian cabinet neglected to give recognition to the recommendations 
of 1929 and of 1930 and to the constitutional position recognized in the 
preamble. 

Canada, however, tied up the preamble with s. 4 of the Statute; and 
this tying up appears, for Canada alone, in the preamble to the legislation 
of the United Kingdom which gave effect to the king’s declaration of 
abdication.‘ Is the preamble to be considered in some degree a key to 
the understanding of s. 4? If so, it is quite out of keeping. with the legis- 
lative intention. Why did Canada request reference to s. 4 when the 
Union of South Africa did not? Why are assents mentioned in the 
Abdication Act from Australia and New Zealand to which the Statute of 
Westminster does not imply? It is not in dispute that Canada properly 
assented. What is in dispute is whether this action flowed from a 
statutory obligation under s. 4. It is submitted, on the true interpre- 
tation of the Statute of Westminster, (i) that there is no obligation im- 
posed on the part of the legislature of the United Kingdom not to legislate 
in the matter of succession to the throne apart from Canadian request 
and consent; and (ii) that s. 4 was never intended to deal with succession 
to the throne. It is difficult, then, to subscribe to the doctrine that from 
“a legal standpoint’’—the phrase of the official announcement of the 
Canadian cabinet—the request and assent of Canada were necessary as 
flowing from s.4. We submit that the preamble to the Statute of West- 
minster bears witness to constitutional agreements and not to legal neces- 
sities. It is, however, interesting to note that for Australia, if and when 
that Statute operates for Australia, the Statute contemplates, on special 
Australian request, that the ‘‘request and consent’’ necessary under s. 4 
will mean those ‘of the Parliament and Government of Australia’’.° 
Does the absence of any similar rule for Canada in s. 4 mean in proper 
circumstances, such as a change in the British North America Act, that 
“request and consent’’ may come through Canadian order-in-council? 
It is unfortunate that the questions raised should grow out of tragic cir- 


‘The preamble to the Abdication Act states that ‘‘following upon the communication 
to His Dominions of his Majesty's said declaration [of abdication] . . . the Dominion 
of Canada, pursuant to section 4 of the Statute of Westminster of 1931, has requested 
and consented to the enactment of this Act, and the Commonwealth of Australia, the 
Dominion of New Zealand, and the Union of South Africa have assented thereto’. It 
will be noticed that Canada alone invoked section 4 and apparently that Canada, as 
distinct from South Africa and, of course, as distinct from Australia and New Zealand 
(to which the Statute does not apply) “‘requested’’ the Abdication Act as well as assented 
to it. 

522 Geo. V, c. 4, s. 9(3). 
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cumstances. No situation, however grave, ought to prevent their being 
asked, and there is no end served, in this connexion, in making the 
Statute of Westminster mean what it does not mean. 

W. P. M. K. 


THE COMMON LAWYER AND THE Civi_ Law 


It is hardly going too far to say that the average practitioner of the 
English common law knows nothing whatever of that other great system 
of law which, in its several codes, dominates the greater part of our modern 
world.' There are, it is true, some law schools which still insist that 
every student shall have, at the very least, such idea of the Roman law 
as may be gained by an elementary study of the Institutes of Gaius and 
Justinian; and there are universities, such as the University of Toronto, 
which require of every candidate for an undergraduate or graduate 
degree in law that he devote considerable time to the comparison of the 
principles of the common law and of the civil law; but, for the most part, 
these studies tend to be considered by the practising profession as non- 
practical in their nature, and they are too often shelved to make room 
for something which appears to possess a more immediate utility. 

This parochial attitude is more than unwise; it is positively danger- 
ous. Continental lawyers have a lingua franca in the terminology of 
their several codes; and their idiom is perfectly clear to the lawyer in 
Egypt, in Japan, in Brazil, in Quebec. It is true there are many radical 
differences, and one need not go far to discover divergences in plan 
between, let us say, the French Code Civil and the German Biirgerliches 
Gesetzbuch: but both these fruits hang on the same stem. To them, 
and to the philosophy which underlies them, the English common law 
isalien. Themis speaks then with two voices. Not to labour an obvious 
point, essential concepts of the civil law are strange to the common law: 
mandate, for example, is a perfectly clear concept to a civilian, but it is 
by no means clear to us of another school, and it fits but awkwardly into 
our concept of agency; we need to make an excursion into another field, 
that of trusts, if we are to fill out the picture. Even now, after years of 
debate in international affairs, a mandate is something which, jure 
gentium, lacks definition and fails of precise description. In addition, 
experience derived from international conferences too often discloses 
that the common lawyer fails entirely to appreciate the approach so 
natural to civilians in the interpretation of international documents.’ 


‘See Lord Macmillan, Two Ways of Thinking (Cambridge, 1934). 
*Cf. N. W. Rowell in 12 Canadian Bar Review (1934), at p. 404. 
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We shall all agree that a nineteenth-century Anglo-American philos- 
ophy of law can carry us no further. Bentham, Austin, Holland, Gray, 
Salmond—these are names which are now of historical significance only. 
Law reform is as wide as the world itself, and a comparative jurisprudence 
which flings its net far is the only practicable technique in these times 
of experimentation and change. To the study of that jurisprudence it 
is necessary to bring some adequate knowledge of the essential and basic 
principles of the civil law. 

The study of civil-law principles, however, commends itself upon 
considerations of a more immediate and obvious utility. The Toronto 
lawyer does well to remember (but he often forgets) that his brother in 
Montreal, a few hours’ journey distant, practises another system in which 
rules such as those governing the validity of marriage, the effect of 
marriage on property, the power of testation, and a host of other vital 
matters, proceed on radically different lines from those with which he is 
familiar. It is not enough for a Toronto lawyer to be able to consult, 
if he will, a Montreal colleague on questions which involve the civil law; 
he must be able to draft his case for opinion. The writer can speak out 
of experience when he suggests that ignorance of the principles of the 
civil law may constitute in such case a seriously embarrassing handicap. 
Canadians hope for a revival of trade with foreign countries; trade 
involves trading contracts and complex legal relations with people of 
other lands. In these relations we cannot expect that Canadian law 
will always be the law of the contract; and Canadian lawyers must be 
prepared to assume new obligations of counsel and advice. 

Some grasp of the elements of the civil law can be attained with 
little effort, compared to that entailed in the same sort of survey of the 
common law; though a thorough knowledge of the continental systems 
can inevitably be the product only of years of study. Essentially, civil 
law is the law of a code, complete and all-embracing, not resting upon a 
pre-supposed and still surviving jus civile, but standing upon its own 
foundations. The code is enriched, it is true, with statutory modifica- 
tions, with jurists’ commentaries, with the authority of court decisions— 
but, essentially, it is the code which is the law, and all the law. The 
French civil code, in its original form, contained 2,281 articles, and to 
read it from beginning to end is the labour of a short afternoon. So 
much for the civil code; but there are other codes in France: the code of 
civil procedure, the commercial code, the penal code, and the code of 
criminal procedure. These, too, are short; and the supplementary 
legislation in France of any practical general import can be compressed 
within the covers of a book considerably smaller than this year’s volume 
of the statutes of Canada. 
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The Canadian lawyer who wishes to learn something about the civil 
law of France will do well, then, to begin by reading the Code Civil from 
cover to cover; and, incidentally, if he reads it in French he may come to 
appreciate the exquisite welding of words and meaning which is there. 
When he has read it he will wish to know something of its practical 
application, and in this he will find that Sir Maurice Amos and Dr. F. P. 
Walton have supplied him with a guide that is at once accurate and 
comprehensive and extremely readable.* Analogies with the English 
common law are carefully noted. The footnotes and references to 
established doctrine and jurisprudence will be found of help to those who 
wish to carry their studies further. It is hardly necessary to say that 
both authors are exceptionally qualified for the task of interpreting the 
civil law to common lawyers: a happy accident brought together the 
independent labours of each, and the result is a book which deserves all 
the acclaim and support its intrinsic merits so eminently deserve. 
Professor Julien Bonnecase, of the University of Bordeaux, adds to 
the already huge list of his published writings a Précis de Droit Civil* 
which can only enrich an already established reputation. This practical 
manual, intended for the use of law-students, embodies the results of an 
experience of twenty-five years in the class-room. But the book is more 
than a student’s manual. It addresses itself equally to practitioners. 
It is rich in doctrine, but no unnecessary space is taken up in antiquated 
disputes and controversies. On those modern grounds, however, on 
which conflict still rages, the author takes, as in his earlier works, his 
place, and shows himself as unsparingly vigorous as ever. The method 
of exposition involves copious citation of decisions, and these are given 
in somewhat greater detail than is usually to be found in books of this 
character—a feature which should attract the common lawyer. The 
author, however, expressly recognizes the fact that the number of 
decisions has little to do with the evolution of jurisprudence; when a 
decision is reported at length it is because its conclusions are essential 
to the main thesis. A carefully elaborated plan of arrangement, and 
differentiation of sizes and forms of type make the book easy to read. 
The author’s characteristic style and his frequently highly individual 
point of view are refreshing. This is emphatically not a book for those 
who have not had some preliminary training in the civil law; but to those 
who have progressed so far, it may well be recommended to go on the 
work-day shelf along with Aubry and Rau, Colin and Capitant, and 
Planiol. 


Amid the increase of forces which make for friction in international 


3Introduction to French Law. Oxford University Press. 1935. Pp. x, 393. ($6.25) 
43 vols. Paris: Rousseau. 1934-5. Pp. 546; 683; 536. (120 frs. 
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affairs, lawyers may well hope to contribute something constructive, 
trained as they are in the service of law and order. In this connexion 
Professor Lévy-Ullman has well said: ‘‘Fronting jurists of the 20th 
century lies a twofold task; in public law they must establish the or- 
ganization of international relations. . .in the relation of private 
individuals, they must elaborate a body of uniform law to govern the 
business transactions between subjects of different states. This world- 
wide synthesis will be the product of the joint labours of the common 
lawyers and of the civilians. It will be the result of a happy com- 
bination, whether formed instructively or advisedly, of the Anglo-Saxon 
and the Continental systems’’.® 

F. C. AULD 
Law Building, 
University of Toronto. 


®The English Legal Tradition (London and Toronto, Macmillan, 1935), at pp. liii-liv. 


CONFLICTS OF LAWS 


In the preface to his excellent treatise on private international law, 
Dr. Cheshire writes that 


. . of all the departments of English law, Private International Law offers the 
freest scope to the mere jurist. It is the perfect antithesis of such a topic as 
real property law. It is not overloaded with detailed rules, it has been only 
lightly touched by the paralysing hand of the Parliamentary draftsman, it is 
perhaps the one considerable department in which the formation of a coherent 
body of law is in course of process, it is, at the moment, fluid not static, elusive 
not obvious, it repels any tendency to dogmatism, and above all, the possible 
permutations of the questions that it raises are so numerous that the diligent 
investigator can seldom rest content with the solution that he proposes... . 
Private International Law, in fact, presents a golden opportunity, perhaps the 
last opportunity, for the judiciary to show that a homogeneous and scientifically 
constructed body of law, suitable to the changing needs of society, can be evolved 
without the aid of the legislature, and, though the task must necessarily be 
performed by the judges, there seems no reason why the jurist should stand 
aside in cloistered inactivity.' 


If this statement be true or descriptive of England, it is doubly true 
of Canada, for whereas Dr. Cheshire and his English colleagues are con- 
cerned with the problems of one jurisdiction alone, Canadian students 
of the subject, on the other hand, are forced to consider nine provincial 
jurisdictions, all supreme within their ambit, as well as matters arising 
in jurisdictions outside Canada. This situation is further complicated 
and in this Canada is to a large extent a more interesting study than the 


‘Private International Law (Oxford, 1936), at pp. vii ff. 
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United States—by the existence in one province, Quebec, of a system 
of laws and a racial culture which differ fundamentally from those of the 
other eight common-law provinces. It is still further complicated by 
the existence—and in this too Canada differs from the neighbouring 
federation—of a hierarchy of courts, one of which is a federal court in 
Ottawa, another the judicial committee of the privy council in London 
which is composed of a majority of non-Canadians. The supreme court 
of Canada as provided in the Supreme Court Act not only hears appeals 
in respect of laws passed by the Dominion parliament, but appeals in 
respect of provincial laws as well. The judicial committee of the privy 
council, as provided by imperial, Dominion, and provincial legislation,” 
hears appeals from both provincial and Dominion courts and its opinions 
regarding matters originating in Canada are supreme and final. Cana- 
dian courts would not seem to be bound by the decisions of any English 
court, though the English decisions, particularly those of the higher 
courts, are considered with the greatest respect and usually followed if 
there is no binding Canadian precedent to the contrary. One exception 
to this statement must be made in that the decisions of the house of lords 
sitting as a court of appeal are binding on Canadian courts in matters 
of English law.* The study of the conflict of laws, or as some prefer it, 
private international law, in Canada, therefore, is of particular interest, 
despite the fact that, apart from the distinguished contributions of Dean 
Falconbridge, of Mr. Walter Johnson, and of the late Mr. Eugene 
Lafleur, few Canadians have contributed much to its literature. 

For this reason, Canadians must welcome the recent contributions 
of Professor Joseph Beale. As the reporter of the committee responsible 
for the Restatement of the Law of Conflicts‘ which appeared in 1934, he 
has left the impress on every section of his learning and capacity. Follow- 
ing closely on the publication of the Restatement, his three-volume 
treatise® on the conflict of laws is likely to become the classic text in that 
subject for the English-speaking world. In that case it is perhaps 
unfortunate that the treatise follows the Restatement so closely in the 
matter of form and arrangement, for it is unlikely that non-American 
students will have the latter work constantly at their disposal. 


*E.g., The Judicial Committee Acts, 1833-44; The Supreme Court Act, R.S.C., 1927, 
c. 35, s. 54; Cf. The Privy Council Appeals Act, R.S.O., 1927, c. 86. 

’Robins v. National Trust Company, {1927] A.C. 515. Cf. A. B. Keith in 9 Journal 
f Comparative Legislation, ser. 3, at pp. 352 ff. 

‘Restatement of the Law of Conflict of Laws (St. Paul, American Law Institute, 1934). 
Cf. A. B. Keith in 1 University of Toronto Law Journal (1936), at pp. 233 ff. 

5A Treatise on the Conflict of Laws. 3vols. (New York, Baker, Voorhis and Co., 
1935). 
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The subject itself, to my mind at least, is particularly interesting 
because of two facts. First, in one sense it is purely national or domestic 
law, in that the courts and legislatures of any sovereign jurisdiction 
determine the /aw and the /aws applicable or enforced in that jurisdiction. 
In other words, they may decide to ignore, in fact and in theory, the 
existence of law anywhere else in the world, in the determination of 
actions brought before them. To act thus, however, in view of the 
extent and complexity of the relations of individuals in the various 
jurisdictions with each other, would result in an intolerable condition 
of affairs and no jurisdiction in the modern world acts in this manner. 
But the importance attached to this right or power varies somewhat from 
time to time and from place to place. The other fact which makes for 
a reasonably satisfactory solution of the problems of such individuals 
is the recognition within each jurisdiction, by the courts and in certain 
cases by the legislatures of the jurisdiction, of certain rules of law or a 
special body of law known as private international law. True these 
rules are binding in any jurisdiction only because they are recognized 
and given effect to by the local authorities as part of their own law, but 
they are so recognized because these local authorities believe them to be 
of general social value and thus international. Applying these tests or 
principles to the Canadian scene, we may say that in Ontario, for ex- 
ample, the Ontario courts, or the supreme court of Canada, or judicial 
committee of the privy council, have complete and final authority, 
subject always to the enactments of the competent legislatures, to decide 
as to the law in force in this province. In so deciding, however, they 
will be governed by what they believe to be the proper rule or rules of 


private international law, if the case involves a conflict of laws. Similarly 


in Quebec, the Quebec courts, the supreme court of Canada, and the 
privy council, determine the law in force in that province. But, as 
indicated earlier, this law, depending on its origins, may differ funda- 
mentally from that in Ontario and this requires that the conflict of laws 
be considered separately when dealing with Quebec and Ontario despite 
the fact that both provinces are subject to overriding decisions of two 
common courts—the supreme court of Canada and the privy council. 
This difference is particularly marked in certain fields where the basic 
social attitudes in the two provinces seem to differ. In the matter of 
marriage and divorce, for instance, while both communities still approach 
them from a religious basis, Quebec as a catholic community not only 
disapproves of mixed marriages and of divorces but tends to narrow 
and restrict their legal recognition. Ontario, on the other hand, while 
disapproving of them, tends in the opposite direction. This is disclosed 
in certain cases in which the formalities of a marriage and the capacity 
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of the parties to it are in issue. In Quebec, consent of parents or guar- 
dians in the case of minors is considered as a matter of capacity, in Ontario 
it is seemingly a formality. Thus, where two minors, one or both of 
whom are domiciled in Quebec, comply with all the formalities and are 
married in Ontario, we might have a situation in which the Quebec 
authorities would treat them as unmarried and the Ontario authorities 
as married. 


Professor Beale throws some light on this problem (vol. II, pp. 672 f.). 
His view is that by capacity is meant ‘‘a quality which legally prevents 
the person in question marrying anyone; it does not refer to some quality 
which prevents the particular marriage in question, though the person 
may marry some one else. A typical example of capacity is nonage, 
or having a living spouse. A typical example of a quality which prevents 
the particular marriage, though the person has capacity to marry, is 
consanguinity."’ He then goes on to discuss the English law on the 
subject, submits that the statement of Cotton L.J. in Sottomayor v. 
De Barros® in respect of capacity does not represent the law of England 
and concludes that in respect of this matter it is still unsettled. The 
American law, he points out, however, is clear upon the point. ‘‘Capac- 
ity to marry, being a condition of the marriage contract, is governed 
by the law of the place of marriage, whether the alleged incapacity 
consists of nonage or lack of consent of parents’’—and he concludes that 
‘the later English law seems to take the.same view’. This would seem 


to be contrary to the apparent Quebec view that the law of the place 
of domicile is the determining factor in the matter of capacity to marry. 


In respect of nullity, certain of the common-law provinces seem to 
differ, though this difference may perhaps be explained on the grounds 
on which the suits were based. In Hinds v. McDonald’ the New Bruns- 
wick court decided that the marriage of a man domiciled in the West 
Indies to a woman presumably domiciled in New Brunswick was null 
and void. In Fleming v. Fleming,’ an Ontario court decided that the 
declaration of a Californian court that the marriage performed in Cali- 
fornia of two persons domiciled in Ontario was null and void, was of no 
effect. In the Ontario case, the grounds of action was impotence; while 
in the New Brunswick case, the unfortunate groom was falsely alleged 
to be the father of the bride’s child and faced with the alternative of 
losing his job and remaining in jail (for a period at least) or of marrying 
the woman. He agreed to the marriage. Later when the woman con- 

1877) 3 P.D. 1. 


*{1932] 1 D.L.R. 96 (N.B.). 
[1934] 4 D.L.R. 90 (Ont.). 
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fessed that he was not the father, the court granted the man a decree 
of nullity. 

In discussing nullity (vol. I, p. 510) Professor Beale states that ‘‘to 
nullify a marriage, therefore, for a defect connected with the contract 
of marriage, the court with power is the court of the place of marriage; 
to nullify the marriage because of the residual power over the marriag: 
exercisable by the domicil, the law must be that of the domicil of the 
man at the time the marriage took place.’’ No specific reference seems 
to be made to cases of nullity for impotence, and it is arguable that th 
court of the domicile is the proper authority to determine a question 
of this kind. 

We would imagine, in a matter of common interest such as marriag¢ 
and divorce in which the federal authorities have an interest, that a 
decision of the supreme court or the privy council in respect of it would 
be binding on all provinces alike regardless of which province the cas 
originated in, and in the main this has been true. Certain of the Quebe: 
judges, however, seem to believe that the rule of stare decisis does not 
run in Quebec even in respect of these decisions, and that each case 
originating in that province may be tried anew and apart from preceding 
decisions. They are accordingly tending to ignore such decisions in 
certain marriage cases coming before them. This obviously is not a 
topic which Professor Beale discusses. In fact, it can be argued that 
it is a question of constitutional law. But it does make for confusion, 
for difficulty and uncertainty in the relations of individuals and in respect 
of their legal status, and is therefore relevant to any consideration ot 
the conflict of laws. 

Professor Beale’s work is the result of forty years’ application to the 
subject as a teacher in one of the foremost law schools in the world. 
Of this background he writes: ‘‘This book could not have been written 
without the eager cooperation of forty classes of students. In the dis 
cussions in the class room one’s mind is cleared more than in a score of 
years of private investigation. One submits one’s conclusions to thi 
class and the class pick out the weak points, ruthlessly out-argue an 
illogical rule or one not fairly based upon ethics or the requirements ot 
society” (vol. I, p. vii). He denies that he is a philosopher and claims 


that his approach to his subject is based on decided cases, or (as he puts 


it, vol. I, p. xiii) ‘‘one deals in facts only. One studies decisions, which 
are facts of ourlaw.’’ But he goes on to say that he studies the inferences 
from these facts which after forty years’ study and teaching seem to |x 
necessary. The essential value of Professor Beale’s work lies in thes 
inferences, for they contain the results of his unequalled scholarship and 
thought. Without them these volumes would be a collection of cases 
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or at most of statements collected from cases, suitable for a trade-school 
or for a practising lawyer in the same sense that digests are useful 
but nothing more. In fact they are a complete statement of this branch 
of law, a statement based not on decisions alone but on every source 
open to him, including the author's own fertile mind. The treatise will 
undoubtedly constitute the most important contribution in English to 
the subject for a generation to come. 

N. A. M. MAcKENzI 
Law Building, 
University of Toronto. 


CRIMINAL PROCEDURI 


The subject of criminal pleading came under review recently before 
the supreme court of Canada which rendered a judgment which ought 
to do much to clarify the law.' The appellants were charged with being 
parties to a seditious conspiracy. A formal charge in writing was pre- 
ferred against the accused by the attorney-general of Quebec, a bill of 
indictment not being necessary in that province. The charge was as 
follows: 


The Attorney-General of the province of Quebec charges that: during the 
months of September and October in the year of Our Lord one thousand nine 
hundred and thirty-three, at the city of Quebec, in the district of Quebec, and 
elsewhere in the province of Quebec, George H. Brodie, of Toronto, and G. (¢ 
Barrett, of Belleville, Ontario, were party to a seditious conspiracy, in conspiring 
together and with one W. F. Greenwood, W. G. Brown, Mrs. Charles Alton and 
Mrs. A. M. Rose and also with other persons unknown, thereby committing the 
crime of seditious conspiracy.* 


The supreme court held that the charge disclosed no offence and as such 
was defective in substance and could not be amended, nor could it be said 
that there had been no miscarriage of justice so that the court should 
exercise the powers conferred upon it by the Criminal Code? “‘In our 
view, it was a substantial wrong towards the appellants to have com 
pelled them to plead to an illegal indictment.’"* The conviction was 
accordingly quashed. The defect in such a count is that it charges an 
offence but does not show one. Rinfret J. speaking for the court said: 

But although conspiracy to commit a crime, being in itself an indictable offence 


may be charged alone in an indictment and independently of the crime conspired 
to be committed, it does not follow that the count charging conspiracy alone, 


Brodie and Barrett v. The Kine, \1936) S.C.R. 188. 
*Ibid., at p. 190. 

S. 1014. 

‘Brodie v. The King, (supra), at p. 199 
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without the setting out of any overt act, must not describe it in such a way as 
to contain in substance the fundamental ingredients of the particular agreement 
which is charged, or, in other words, in such a way as to specify, in sub 
stance, the specific transaction intended to be brought against the accused.* 


The court cast valuable light on s. 855 of the Criminal Code dealing 
with certain omissions which are not to vitiate a count and on s. 859 
providing for the furnishing of particulars: 


Clearly the result flowing from the two sections read together is: that some 
statement of the particular circumstances of the offence charged is assumed to 
be already contained in the count.... Applying the above principles to the 
present appeal, it follows that the indictment must be found insufficient. It is 
not the case where an offence is imperfectly stated; it is a case where essential! 
averments were wholly omitted. The so-called indictment contains defects in 
matters of substance. To use the apt words of counsel for the appellants: ‘“‘it 
does not describe the offence in such a way as to lift it from the general to the 
particular.’”® 


It is submitted that the court in this case reached a correct conclusion. 
The general principles of criminal pleading at common law were laid 
down by Hawkins as follows: 


That regularly every indictment must either charge a man with some pai 
ticular offence or else with several of such offences particularly and certainly 
expressed and not with being an offender in general. For no one can well know 
what defence to make to a charge so uncertain or to plead it either in bar or i: 
abatement of a subsequent prosecution; neither can it appear that the facts giver 
in evidence against a defendant on such a general accusation are the same ot 
which the indictors have accused him.’ 


At common law, however, the rigid insistence that certain words of art 
appear in the indictment and the strict rule that the slightest deviatio: 
of the evidence from the count as laid rendered it void, made the system 
a scandal.’ Although the Canadian Criminal Code aims at ridding 
criminal procedure of these technicalities, yet there has been a danger of 
going to the opposite extreme and allowing indictments to be drawn in 
such a way as to be unfair to the accused. It has always been the view of 
the Ontario court of appeal that the Criminal Code does not abrogat: 
the common-law rule that every essential ingredient of the offence, as 


well as sufficient particulars to identify the transaction, must appea: 


in the count. This was also the view of Wurtele J. who has perhaps 
contributed more to the development and growth of a coherent body of 
5Tbid., at p. 199. 
®Jbid., at pp. 197, 198. 
7Pleas of the Crown, Bk. II, ch. xxv, s. 59 
‘Cf. Lord Ellenborough C.J. in Rex v. Stevens and Agnew, 
259-60; 102 E.R., at p. 1069. 
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Canadian criminal law than any other judge. In Rex v. Bainbridge® the 
Ontario court of appeal quashed an indictment for publishing a seditious 
libel on the ground that the words alleged to be seditious were not sub- 
stantially referred to in the count. The court held that, while the 
common-law rule (that in indictments for obscene, blasphemous, or sedi- 
tious words the identical words had to be set out in the count), had been 
abolished, nevertheless the objectionable words had to be substantially 
identified. ‘‘None of these sections dispenses with the necessity which 
existed previous to the Code of a substantial statement of facts consti- 
tuting and showing by their statement that they constitute an offence.” 
In the earlier case of Rex v. Cohen," where the accused had been indicted 
for obtaining money by false pretences, the trial judge amended the 
indictment to one of obtaining credit by false pretences. The Ontario 
court of appeal held the two offences were different and that the indict- 
ment could not be amended to charge a different offence, and accordingly 
quashed the conviction. 

In 1925, the Criminal Code was amended so that the powers of 
amending indictments given to the court are the same as those conferred 
on the English courts by the Indictments Act, 1915." S. 893 of the 
Criminal Code now reads (in part) as follows: ‘‘Where before trial or at 
any stage of a trial it appears to the Court that the indictment is defec- 
tive, the Court shall make such order for the amendment of the indict- 
ment as the Court thinks necessary to meet the circumstances of the case, 
unless having regard to the merits of the case the required amendments 
cannot be made without injustice.””. In Rex v. Loftus'* the Ontario court 
of appeal held that this section did not allow the court to substitute an 
indictment for an offence different from that found by the grand jury, 
nor did it allow the amendment of an indictment which was defective in 
substance as not disclosing an offence in law. 

It would seem, then, that the principles enunciated by Wurtele J., in 
Regina v. Weir (No. 5), are still applicable. In that case, the court 
quashed an indictment for altering a forged instrument, because the 
indictment did not state that the defendant had uttered the instrument 
knowing it to be forged, and as such disclosed no offence: ‘‘Now every 
count of an indictment must contain a statement of all the essential 
ingredients which together constitute the offence with which an accused 


(1918) 42 O.L.R. 203. 
Ibid. (per Magee J. A.), at p 215 
(1912) 26 O.L.R. 497. 

125 and 6 Geo. V, c. 90. 

(1926) 59 O.L.R. 65. 

4(1900) 3 Can. Cr. C. 499 
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person is charged and any omission of any such essential ingredient 
renders an indictment or a count void.’ On the basis of the foregoing 
cases it is submitted that the following principles relating to criminal 
pleading apply in Canada. An indictment which is substantially defec- 
tive cannot be amended, nor can a conviction founded on such defective 
indictment be sustained. An indictment is substantially defective if: 
(i) the transaction which is the subject of the charge is not substantially 
identified; (ii) the evidence at the trial discloses an entirely different 
offence from that charged; (iii) any essential ingredient of the offence 
such as knowledge or intent is not charged in the count. 


G. A. MARTIN 
University of Toronto. 


6 Jbid., at p. 503. 


A PROBLEM IN VESTING 


The privy council by its recent decision in Browne v. Moody and 
Others’ has put an end to a problem which has confronted Canadian 


lawyers and Canadian courts since the decision of the supreme court of 


Canada in Busch v. Eastern Trust Company. The problem arises wher 
there is a gift of a remainder following a gift of a life-interest, whicl 
gift of a remainder is found only in the terms of a direction to trustees 
to divide and pay over to beneficiaries, i.¢., there are no words of gift 
other than those contained in the direction to divide and pay. For example, 
a testator by his will, gives, devises, and bequeaths all of his property to 
‘Tin trust to pay the income to .\ for life, and then on his death to divid 
the corpus equally between C and D. The problem is whether C and D 
have acquired vested interests under the terms of the will, or whether 
their interests are merely contingent upon their surviving the life-tenant, 
\. The problem becomes important when either C or D or both, hav: 
predeceased .\. If the interests of C and D are vested interests, then these 
will, of course, go to their respective estates. If, on the other hand, they 
are contingent interests, then their respective estates would not take, but 
the assets in question would fall into the residue of the estate of th 
original testator. 

In the Busch Case there was a remainder given only in terms of a 
direction to divide, but there were also certain other provisions dealing 
with gifts to the issue of the persons who would have taken the remainder. 
had they been alive at the death of the life-tenant. Thi 


supreme court 0 


1[1936] 2 All E.R. 1695. 
211928] S.C.R. 479 
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Canada, in deciding the case, quotes with approval the rule stated in 
Williams On Exrecutors: “Where there is no gift but by a direction to pay, 
or divide and pay, at a future time, or on a given event, or to transfer 
‘from and after’ a given event, the vesting will be postponed till after that 
time has arrived, or the event has happened, unless, from the particular 
circumstances, a contrary intention is to be collected.’* 


Now, the actual decision on the facts of the Busch Case is probably 
correct ; for, as stated above, there were certain other provisions contained 


in the will there in question which threw light upon the actual intention of 
the testator with respect to the matter of vesting; and, of course, any 
canon of construction must give way before an actual expressed intention 
in the will. Also, it should be noted that when the present case of 
Browne v. Moody and Others came before the supreme court of Canada,‘ 
Rinfret J. in writing the judgment of the court expressly stated that the 
Busch Case was not to be regarded as laying down any rule of general 
application, or to be extended beyond the facts of that particular case. 

However, the Ontario courts had taken the view that the Busch Case 
had laid down a rule of universal application to the effect that every gift 
which is contained only in terms of a direction to divide and pay is, ev 
necessitate, contingent ;° and, it must be admitted that, upon reading the 
decision in the Busch Case, one would naturally come to that conclusion. 
Middleton J. A. in the case of Re Mclarlane says: “Had it not been for 
this decision [1.e. the Busch Case|, I am free to admit that 1 would have 
arrived at the opposite conclusion.’ 

The privy council in the present case of Browne v. Moody and Others 
has finally settled the matter. Their lordships point out that the statement 
from Williams, On Executors (supra), which was quoted by the supreme 
court of Canada in the Busch Case, must be read subject to the following 
exception as stated in Jarman, On JVills: 


Even though there be no other gift than in the direction to pay or distribute 
in futuro: yet if such payment or distribution appear to be postponed for the 
convenience of the fund or property, the vesting will not be deferred until the 
period in question. Thus, where a sum of stock is bequeathed to A for life; 
and, after his decease, to trustees, upon trust to sell and pay and divide the 
proceeds to and between C and D, or to pay certain legacies thereout to C and 
D; as the payment or distribution is evidently deferred until the decease of A, 


Ed. 11, at p. 981; now ed. 12, at pp. 95-6. 

‘Sub. nom. Re Browne, [1934] S.C.R. 324. 

"Re Gilmour, (1932) 41 O.W.N. 34; Re Gaukel, (1932) 41 OWN. 215, 365 
Re Bull, (1932) 41 O.W.N. 248; Re McFarlane, [1934] O.R. 383 

®[1934] O.R. 383, at p. 387. 
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for the purpose of giving precedence to the life interest, the ulterior legatees 
take a vested interest at the decease of the testator.? 
Much the same rule is stated in Williams, On Executors, as an exception 
to the rule which was cited in the Busch Case: 
A second exception to the second rule [i.c., the rule quoted in the Busch Case] 
is that where a person bequeaths a sum of money or other personal estate to 
one for life, and after his decease to another, the interest of the second legate: 
is vested; and his personal representatives will be entitled to the property 
though he dies in the lifetime of the person to whom the property is bequeathed 
for life. The presumption of vesting under the exception can only be excluded 
by clear words, and applies whether the testator uses words of remainder, or 
whether the future gift is expressed in a direction to pay and distribute.* 

Their lordships point out that in the present case of Browne v. Mood 
and Others the object of the postponement of the division is obviousl\ 
only in order to let in the life-interest. They lay down two reasons for 
so holding: (i) the date of division of the capital of the fund is a dies 
certus, viz., the death of the life-tenant, which in the course of nature must 
occur sooner or later: and (11) the direction to divide the capital among 
the named beneficiaries on the arrival of the dies certus is not accompanied 
by any condition personal to the beneficiaries, ¢c.g., their attainment of 
majority, or marrying, or anything of that nature. Therefore, the interest 
of the remaindermen is vested immediately upon the death of the testator, 
even though the only words of gift are those contained in the direction to 
divide and pay. 

With reference to the view taken by the Ontario courts that the 
Busch Case had laid down a rule of universal application, their lordships 
point out that the supreme court of Canada itself had expressly disaffirmed 
this view, but that if any such principle was laid down by the Busch Case 
their lordships cannot countenance it. 

The decision is one which will undoubtedly meet with the approval 
both of the legal profession and of the public at large, as being both good 
law and good sense. 


J. M. Gace 


Law Building, University of Toronto. 


7Ed. 7, at p. 1377. 
SEd. 12, at p. 800. 











REVISION OF NEUTRALITY 


The establishment of the league of nations at the close of the great 
war seemed on superficial examination to have abolished the legal status 
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of neutrality, or at least to have supplanted it with a status of modified 
or ‘‘passive” belligerency.' But the absence from the outset of the 
United States which has been traditionally neutral in most European 
wars, and the failure of the league otherwise to obtain universality of 
membership made impossible any such sweeping change in international 
law. Moreover, there were “‘gaps’’ in the covenant where neutrality 
on the part of member-states of the league which were not involved in 
the contest was obviously possible. Nor can it be convincingly argued 
that the pact of Paris of 1928 fundamentally altered the situation, since 
breach of the pact did not require coercion of the offender by other mem- 
bers, though it would have permitted such coercion. It is thus clear that 
neutrality is still a living concept in international law, however ill-defined 


‘A number of important contributions to the literature of neutrality has recently 
appeared, notably the four-volume study entitled Neutrality, its History, Economics 
and Law (Columbia University Press, 1935-6), completed under the direction of a 
committee of Columbia University of which Professor Philip C. Jessup acted as chair- 
man. Vol. I, The Origins (pp. xvii, 294, $3.75), by Professors Jessup and Deak of 
Columbia University, is an exhaustive historical study covering the period to about 
the close of the American revolution. Vol. II, The Napoleonic Period (pp. xii, 340, 
$3.75), is by Professor Allison Phillips of the University of Dublin and Mr. Arthur H. 
Reede of Pennsylvania State College, Professor Phillips discussing historical and legal 
aspects, Mr. Reede the economic effects of the wars upon neutral commerce and industry. 
Vol. 111, The World War Period (pp. xx, 238, $3.75), by Mr. Edgar Turlington who served 
in the department of state of the United States during the great war, discusses the 
period both in its legal and economic aspects. The statistical tables of profits and 
losses of neutrals, and the close economic analysis of the effects of the war upon neutral 
commerce and economy in general and on individual states, are noteworthy contribu- 
tions of this volume. Vol. IV, Today and Tomorrow (pp. x, 238, $2.75), by Professor 
Jessup is a summary of the findings of previous volumes and an examination of the 
problem of a revision of the policy of neutrality, particularly by the United States, 
together with some analysis of the relation of a revised neutrality to a world collective 
system. The study asa whole is without question a most important contribution to the 
literature of the subject, primarily because of its realistic approach. It is safe to say 
that for some time to come no self-respecting scholar can presume to lecture or write on 
neutrality without consulting this work. 

Other important contributions are: (i) Nicolas Politis, La Neutralité et la Paix (Paris, 
Librairie Hachette, 1935, pp. 230. English translation by Francis C. Macken entitled 
Neutrality and Peace, published by Carnegie Endowment for International Peace, 
Washington). This consists of a series of lectures delivered by M. Politis at the Uni- 
versity of Salamanca in 1933. The reputation of the author, both as scholar and 
statesman, is a guarantee of the worth of these lectures. The author argues that the 
trend of the age is towards the abolition of neutrality in the interests of international 
peace. (ii) Dulles and Armstrong, Can We Be Neutral? (New York, Harpers (for the 
American Council of Foreign Relations), 1936, pp. 192, $1.50) is an analysis of the 
problem of working out an effective neutrality policy by the United States, together 
with an analysis of the neutrality legislation passed by congress in the summer of 1935, 
which has since been revised. 
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the rights and duties of neutrals may be. A number of agreements of 
neutrality concluded in recent years, and recent American legislation on 
the subject, also indicate that neutrality is still a policy which some 
states at least are likely to attempt in the event of another great war. 

It has been assumed by many writers on international law that 
neutrality is a recently developed concept of the law, and that it dates 
particularly from the Napoleonic wars and the judgments of the British 
prize courts under Lord Stowell. Messrs. Jessup and Deak in their 
study of the Origins of Neutrality show that it goes as far back at least 
as the fourteenth century and became widely accepted as a legal status 
towards the close of the sixteenth and early seventeenth centuries, 
Grotius’s distinction between a just and unjust war to the contrary 
notwithstanding. Lord Stowell’s contribution was in a large measure 
that of judicial rationalization of existing state practice; the problems 
with which he had to deal were not essentially new. Nor were the 
problems of prize courts during the great war really different in kind 
from those of previous maritime wars. The subterfuges of shippers, the 
tactics of belligerents towards each other’s trade and towards neutral 
trade, the arguments of captor and captured and of belligerent govern 
ment and neutral government, were not novel but old devices revived 
and adapted to twentieth-century wars. Indeed, one of the striking 
contributions of the Columbia study is the evidence that new technique 
of naval warfare and of transportation has not fundamentally altered 
the legal problems of neutrality. 

Neutrality, as Professor Jessup emphasizes, has never been a fixed 
concept, either as to the rights or duties of neutrals, nor has it been 
forged on the basis of logical principles. It has been the result rather 
of compromise between the irreconcilable interests of neutral and 
belligerent. It has swayed to the advantage of neutral or belligerent in 
accordance with their respective strength vis-d-vis one another. Its 
rules, such as they are, regarding maritime commerce have often been 
made in fact by admirals rather than lawyers. As Sir Edward Grey 
remarks of the great war, ‘‘The navy acted and the Foreign Office had 
to find the argument to support the action.”” A revision of neutrality 
cannot, therefore, be satisfactorily attained by a restatement of the 
law of neutrality on logical principles or on the premise that a static, or 
even relatively permanent condition of the law is attainable. If neu 
trality is to achieve its fundamental purpose, which is to enable states 
not immediately concerned in the contest to avoid being drawn in, the 
road to be followed is, therefore, a revision of state policy rather than 
of international law. 


The frequent failure of a policy of neutrality to prevent the neutral 
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from being drawn into the contest on the one side or the other, has been 
due in the main to the fact that neutrality has often been but a euphem- 
ism for economic war. Belligerents have not only been interested in 
crippling each other’s trade as a means of ensuring victory in the field; 
they have also usually been concerned’ with conserving or promoting 
their own trade at the expense of neutrals. Thus Great Britain during 
the great war, on the doctrine of The Kim, condemned neutral lard and 
fats shipped to Denmark on the ground that the cargo was ultimately 
destined to Germany because it greatly exceeded the annual imports 
of Denmark prior to the war, yet in the same year it permitted without 
question a large export of British lard and fats to Denmark (Jessup, 
vol. IV, p. 44). Other commodities were similarly treated. Belligerents 
have thus often denied to neutrals trade they desired to enjoy them- 
selves. While the principal subjects of controversy have been blockade 
and contraband, belligerents have also freely interfered with neutral 
economic interests by what Mr. Turlington calls ‘sovereign right’ as 
distinct from “war right’. Thus during the great war refusal by Great 
Britain of bunker coal to neutral ships not serving allied interests, 
allied control of cable service, administrative control of port facilities, 
and the like, were effective means of preventing neutral ship owners 
and business interests from aiding the enemy or injuring allied trading 
interests. Yet because such acts were entirely within the legal com- 
petence of the allied governments concerned they admitted of little 
effective protest from neutral governments, however inconvenient to 
their nationals. 

Neutrals in turn have regularly attempted to exploit the exigencies 
of the belligerents and to reap a rich harvest from the increased prices 
incident to war. Were they content with normal trade and normal 
profits, the conflict of interests would be less serious. In maritime war 
the quarrels between neutrals and belligerents have usually concerned 
interference with ships and cargoes. Yet, as Professor Jessup observes, 
on the basis of the findings of the volumes on the Napoleonic and the 
creat war, ‘This is precisely the part of neutral business which has 
prospered despite those interferences’, and again, ‘The conclusion 
must be reached that neutral protests against interferences with the 
shipping industry are based, not on actual net losses to the industry, 
hut merely on the failure to secure still greater profits derived from the 
war boom. Within this category [i.e., neutral interests profiting from 
the war] must be placed shipowners, shipbuilders and marine insurance 
companies” (vol. IV, pp. 52, 53). In brief the failure of neutrality to 
preserve the neutral from being drawn into the contest is precisely 
because he has sought to mix peace with profits. For the United States, 
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Professor Jessup concludes, the alternative is really ‘“‘ Profits or Peace’’. 
“If we choose Profits To-day, we may well find that we have neither 
Profits nor Peace To-morrow” (vol. IV, p. 213). The revision of 
neutrality is thus a problem in the revision of state policy. 

Recent American legislation is a step in this direction. But, as 
Professor Jessup points out, it was ‘‘a hodge-podge of ideas scrambled 
together in the legislative frying-pan in the closing days of a hot summer 
session in Washington” (vol. IV, p. 124). It does little more than 
prohibit the shipment of arms and munitions and the extension of credit 
or loans to all belligerents. It fails completely to deal with the problem 
of conditional contraband; and in general leaves open the possibility 
of American trade exploiting to the full the needs of belligerents as of 
old. Both Professor Jessup, and Messrs. Dulles and Armstrong agree 
that the legislation offers little promise of keeping the United States 
out of the next European war. 

Professor Jessup concludes that if a policy of neutrality is to be 
effective the neutral must be prepared to accept losses. On the othe: 
hand, a complete embargo is too drastic to be politically acceptable. 
He believes that an effective neutrality policy can be achieved only 
by co-operation, especially economic co-operation, between neutrals, 
ad hoc, or agreed on in advance by potential neutrals. If neutrality 
can be organized on a collective or co-operative basis, a middle course 
between embargo of all trade to belligerents, and insistence on ‘‘ freedom 
of the seas’’ may be possible. It would include at least rationing of 
belligerents, and probably embargoes on essential raw materials; possibly 
rationing of neutrals contiguous to the belligerents, if illicit trade with 
belligerents could not be otherwise prevented; and it might be necessary 
to prohibit imports from belligerent countries. Above all, mutual! 
economic support, especially the fostering of inter-neutral trade, would 
be essential to offset neutral losses. Professor Jessup sees important pre 
cedents for this in the Argentine anti-war pact of 1933 by which members 
agree to co-operate by economic as well as other means in preserving 
their neutrality. Professor Jessup believes that a policy of collective 
neutrality need not conflict with a collective system for preventing war, 
such as the league, but that it might be an effective aid, especially in 
cases where the aggressor had not yet been determined, or where dis- 
agreement among league members prevented decision and action. 


R. A. MacKa\ 


Dalhousie University. 
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Suits By AND AGAINST THE CROWN 


At long last it would seem that, in Canada and its provinces, some 
definite reform is under way in relation to the problems connected with 
the crown as litigant. Under the distinguished chairmanship of Mr. 
C. C. McLaurin, K.C., the Canadian bar association’s committee on 
comparative provincial legislation and law reform presented a report, 
with an annexed draft bill, to the annual meeting at Halifax, 1936, 
dealing with the matter, and these can be conveniently consulted in the 
Proceedings of the Canadian Bar Association, 1936, vol. XXI, and in 
14 Canadian Bar Review (1936), pp. 606 ff. The association approved 
the report in principle, and directed that it be forwarded to the federal 
minister of justice and to the provincial attorneys-general. Canada is, 
in this matter, out of step not only with foreign countries but with many 
parts of the British Empire, such as Scotland, Australia, New Zealand, 
South Africa.' We only hope that the work of this committee will not 
suffer the oblivion which seems to have fallen on analogous proposals 
for reform in England, where a draft bill, from an equally distinguished 
committee, seems to have been entirely forgotten.* I have no intention 
of adding to the learned and critical literature on the issues involved, 
for it is common knowledge that “the garland of the prerogative”’ has, 
for the subject, become ‘‘a crown of thorns’’, and that injustice flourishes 
in the name of medieval obscurantism. It is, however, extremely 
necessary, if the committee’s proposals are to bear practical fruit, that 
professional opinion be brought to bear on the authorities concerned ; 
ind it would be a wise expenditure if the report and bill, accompanied 
with a more detailed statement of the practical needs, were sent to every 
lawyer in Canada. Reform is long overdue, and it will not come except 
through the activities of the practising bar. This is not the time for 
any detailed criticisms ; but what is needed is clarity in stating a new 
principle and comprehensiveness in stating its application. Thus, for 
example, a single section in the Australian Judiciary Act lays down the 
principle: ‘In any suit to which the Commonwealth or a State is a 
party, the rights of parties shall as nearly as possible be the same, and 
judgment may be given and costs awarded on either side as in a suit 
between subject and subject.’’ This is a succinct statement. With 
regard to the second point, Australia has been able to handle the whole 
question of discovery by judicial interpretation.’ But the whole matter 
of discovery is of too vital importance to be left in the least vague, and 

See W. P. M. Kennedy in 6 Canadian Bar Review (1928), pp. 392 ff. 

*Crown Proceedings Committee Report, Cmd. 2842. 

Cf. Marconi's Wireless Telegraph Company v. The Commonwealth, 16 C.L.R. 
Commonwealth v. Miller, 10 C.L.R. 742; Griffin v. South Australia, 36 C.L.R 
The King v. Associated Northern Collieries, 11 C.L.R. 138. 
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we hope that in this connexion the bar association's draft bill will not 


be touched but rather strengthened. In England, to-day, discovery is 
in a most objectionable state; and the draft Crown Proceedings Bill 
did not make proposals of any assistance to the subject of the crown 
in this connexion. It is sincerely to be hoped that in any legislation 
in Canada, it will be made more than abundantly clear that the crown 
has no absolute right to refuse a document, documents, or a class ot 
documents under the convenient excuse of ‘‘public policy’, as claimed 
by some minister of the crown under the principles enunciated in Bateson 
v. Skeene or Ilughes v. Vargas.6 Reform, without such clarity, would 
be no reform at all. Without it the right of action could be rendered 
barren; for if the crown can claim full discovery and yet in its turn refuss 
it, under its conception of ‘‘public policy’’,® then ‘‘new presbyter is but 
old priest writ large’. In Australia the doctrines of Bateson v. Skeene 
(supra) and IIughes v. Vargas (supra) have been entirely rejected 
There, the crown can claim privilege, but it cannot refuse discovery 
two very different things; and the claim is the subject of judicial rulings. 
If we establish in Canada newer and wider procedure, we must be 
extremely careful that we do not take over procedural rules or adjectival! 
principles of case-law from England which hold there in actions by 
petition of right. I think there is need of facing definite realities, and 
of proceeding along the lines so successfully followed in Australia. 


W. P. M. K. 


‘See ‘The Privilege of State Documents” in 3 The Solicitor (1936), at p. 155 
Cf. Spigelmann v. Hocker, (1933) 50 T.L.R. 87; Rowell v. Pratt, [1936] W.N. 168; Sir I 
Scott, Proceedings by and against the Crown (London, 1928). 

5(1860) 5 H. & N. 838: (1893) 9 T.L.R. 351. 

®Cf. Rigby, L.J. in Attorney-General v. Newcastle-on-Tyne Corporation, |\897 
2 O.B. 384. 


AIR CARRIERS LIABILITY 

Dr. Goedhuis has pointed out that in the review of his book La Con 
vention de Varsovie du 12 octobre 1929 in 1 University of Toronto Lax 
Journal (1936), at p. 418, the statement made that: ‘It is his conclusion 
that the convention is too favourable to the carrier’? does not conve, 
his attitude to the convention and that, in fact, his view is that it is not 
correct to say that the convention is favourable to the carrier. For a 
very complete discussion of the air carrier's liability to passengers in 
international law and the Warsaw convention, reference should also b« 
made to an article by Lincoln H. Cha, 7 Air Law Review (1936), at 
pp. 24-65. 

BROOKE CLAXTON 

Montreal. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 
1 Edw. VIII: Public General Acts, 50; Local and Private, 9; Divorces, 40. 


CANADA-UNITED STATES OF AMERICA TRADE AGREEMENT Act (c. 3).—The trade 
agreement set out in the schedule to the act is approved and shall have force of law 
notwithstanding the provisions of any law in force in Canada (s. 2). The schedule 
consists of fifteen articles. Each country will grant the other unconditional and un 
restricted most-favoured-nation treatment in all matters concerning customs duties and 
subsidiary charges of every kind. (Art. 1) Maximum customs duties are agreed upon 
to apply to special lists of commodities enumerated. The benefits of the agreement 
are subject to the condition that if either country shall establish any form of control 
of foreign exchange, it shall administer such control so that the commerce of the other 
country will be granted an equitable share in the allotment of exchange. (Art.9) Ifas 
the result of a wide variation of exchange between the two countries, commerce is 
prejudiced substantially, and a proposal is made for the modification of the agreement 
but no modification can be agreed upon within thirty days of the proposal, the govern 
ment making such proposal may terminate the agreement on thirty days’ notice. (Art. 10 
[he agreement may also be terminated on short notice on other special grounds, but 


generally may be terminated on six months’ notice on or after December 31, 1938 


REPEAL OF THE Economic COUNCIL OF CANADA Act, 1935 (c. 5 See 1 UNIVERSITY 


oF Toronto Law JourNac (1936), p. 358 


[HE NATIONAL EMPLOYMENT ComMission Act (c, 7).—A commission of not more 
than seven members, appointed by the governor-in-council, shall register and classify 
persons on relief; make recommendations as to conditions to be complied with by any 
province obtaining grants for relief, effective means of mobilizing agencies, programme 


of public works, comprehensive long-range natior 
] 


development plans; investigate 


ul 
proposals, measures ot co operation with commercial and industrial groups, plans I 


establishment of an apprenticeship system in industry, ways and means for providin, 
employment for disabled persons; and take steps to ensure required publicity Ihe 
governor-in-council may also appoint a national advisory committee, a women’s emplo 
ment committee, and a youth employment committee, to assist the commission 


n 


carrying Out its tunctions 


BANK OF CANADA AcT AMENDMENT Act (c. 22 Che capital of the bank is in 
creased from $5,000,000 to $10,100,000, consisting of 100,000 shares (class A) to be 
ssued to the public and 102,000 shares (class B) to be issued to the minister of finance 
t par, to be held by him on behalf of the Dominion of Canada and paid for out of the 
consolidated revenue fund, all shares to have a par value of $50.00 each. Class B share 
shall carry the same rights and obligations as class A shares, except the right to vote 


he election of directors The board of directors ts increased from seven to nine 
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six of whom shall be appointed by the holder of class B shares, and three by the holders 
of class A. The term of office is reduced from five to three years. Special provision 
is made for changes in the board prior to 1940. The present directors shall continue 
in office until the expiration of their terms of office. The veto of the governor of the 
bank may be affirmed or disallowed by the governor-in-council. Each note of the bank 
shall be printed in both the English and French languages. 


CANADIAN BroapcasTinG Act (c. 24).—The Canadian broadcasting corporation 
is created with a board of nine governors appointed by the governor-in-council, with 
power to carry on a national broadcasting service within Canada, to maintain broad- 
casting stations, make operating agreements with private stations, publish literary 
matter, and acquire copyrights and patents. No private station shall operate in 
Canada as a part of a chain or network of stations without the permission of the corpora- 
tion. The corporation may regulate broadcasting generally, as to times, character of 
programme and advertising, and political propaganda. The act provides for financing 
the corporation by setting aside radio licence fees for the purpose and contemplates 
parliamentary appropriations and advances from the consolidated revenue fund. 
Working capital advances must not exceed at any time $100,000, and advances for 
capital works shall be limited to $500,000. The corporation shall acquire all property 
and assets of the Canadian radio broadcasting commission. 


CANADIAN NATIONAL-CANADIAN PaciFic Act (c. 25).—Part I of the act of 1933 
23-24 Geo. V, c. 33) is repealed, and in place of three trustees, a board of seven directors 
shall direct the affairs of the Canadian national railway. 


DEPARTMENT OF MINES AND Resources Act (c. 33).—The department of mines 
and resources is instituted in substitution for the former departments of the interior, 
mines, immigration and colonization, and Indian affairs. The minister of mines and 
resources shall preside over the new department and shall perform the duties formerly 
exercised by the ministers in charge of the former departments and the superintendent 
of Indian affairs. 


DEPARTMENT OF TRANSPORT AcT (c. 34).—The department of transport replaces 
the former departments of railways and canals, and marine and fisheries, to be presided 
over by the minister of transport. The minister shall also perform the functions 
formerly exercised by the minister of national defence with respect to civil aviation. 


INcoME War Tax (c. 38).—Special income-tax rates are allowed to non-resident 
owned investment corporations. 


NATIONAL HARBOURS BoarD Act (c. 42).—A national harbours board shall have 
jurisdiction over the main sea harbours of the Dominion in place of the several harbour 
commissions which formerly existed. 


DANA H. PortTER 
Toronto, 


MARITIME PROVINCES 
(a) New Brunswick 
1 Edw. VIII; Acts passed, 95; Public, 57; Private, 38. 


Crepit Untons.—A new act (c. 53) is designed to assist the formation of credit 
unions within the province by giving them the status of incorporated bodies. The act 
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follows the example of company legislation generally in making incorporation a simple 
matter. Any ten or more adult residents of New Brunswick may make an application 
to the minister in charge of the administration of the act, and upon his so ordering, a 
certificate of incorporation is to be issued by the registrar. The shares must have a 
par value of not less than five, and not more than, ten dollars. Any number of shares 
may be held by one person but no member has more than one vote and there can be 
no proxies. No share can be transferred without the consent of the directors and upon 
such a transfer taking place by operation of law, the directors have the option of pur- 
chasing it for the union. No officer, director, or manager can withdraw or transfer 
his shares while he is in office and in case of the insolvency of the union any such with- 
drawal or transfer made within four months of the insolvency is void and the member 
is liable to the creditors of the union to the extent of the shares withdrawn. The purpose 
of the unions is to receive the savings of their members either as payments on shares 
or as deposits and to make loans to them or to a co-operative society or other organiza- 
tion having membership in the union, The directors have power to fix the rate of 
interest, but there is a statutory limit of one per cent. per month: they may also deter- 
mine the number of days’ notice which must be given before deposits can be withdrawn, 
a statutory limit, however, of thirty days being the maximum. Each year twenty per 
cent. of the net earnings has to be set aside for a reserve fund against bad debts, and 
this fund cannot be disturbed except on liquidation. Dividends are declared only on 
the amount paid up on the shares. Loans can be made only for a ‘‘provident or pro- 
ductive purpose’ and if they are for a sum greater than fifty dollars there must be 
security. The loans are repayable ‘‘any day the office of the credit union is open for 
business”. 


Economic ContTROL.—Two amendments (c. 19) to the Dairy Industry Act, 1927, 
on minor points illustrate the implications of legislation of this type. One is that only 
an inspector may lay an information for an offence under the act or the regulations; and 
the other is that no justice who has a pecuniary interest in a dairy factory shall hear 
complaints. An amendment (c. 28) to the Public Utilities Act extends the power of 
the board to allow it to investigate any trade or industry, and if it finds that unfair or 
unreasonable or wasteful competitive practices exist it may prohibit them and “‘pre- 
scribe such marketing conditions as it deems to be in the interest of such trade or industry 
and the general public’”’. 


FisH AND GAME PROTECTION.—The conservation of the wild-life resources of the 
province is the aim of a number of amendments (cc. 17 and 18) to the Game Act and 
the Fisheries Act. The lowly rabbit is added to the list of fur-bearing animals for whom 
a close season is decreed. The export, without licence, of any live game or fur-bearing 
animal, or the carcass or green hide of any game, or the pelt of any fur-bearing animal 
is prohibited. Only licensed guides may accompany a person hunting game or a non- 
resident angling—non-residents being now required to employ a guide when angling. 
Neither game nor trout can legally be sold or appear on a restaurant or hotel menu. 


Forest Fires.—The lengths to which modern legislatures are willing to forward 
the public interest at the expense of the rights of the individual are indicated in amend- 
ments to the Forest Fires Act (c. 16). Officers are empowered in an emergency to seize 
motor trucks and cars, and tools and equipment suitable for fire-fighting; whatever sum 
by way of compensation is agreed between the minister and the claimant is to be paid: in 
default of agreement, the sum is to be fixed by the minister on the recommendation of 
the forestry commission. During the close season (one may be fixed for certain areas 
the minister has power to order the closing of any camp, mine, sawmill, efc. Rangers 
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may enter any lands to burn slash, and may compel anyone in occupation to assist them, 
Failure so to aid is an offence under the act. 


Lire INSURANCE.—An amending section (s. 1 of c. 37) now puts it beyond doubt 
that the use of the terms “‘heirs’’ or “‘legal heirs’, efc., in a policy does not do any more 
than amount to a declaration that the proceeds of the policy are to go to the estate of 
the insured. Another addition to last year’s act is a provision which in effect applies 
the rule in Dearle v. Hall, (1823) 3 Russ. 1, to insurance policies: as between beneficiaries 
for value who are not stated to be such in the policy and also as between assignees for 
value, the one who first lodges a notice of his interest at the head or principal office in 
Canada of the insurer has priority. 


PARENT'S MAINTENANCE.—A new act (c. 50) makes available a summary method 
for proceeding against a son or daughter who fails to contribute to the support of a 
dependent parent. A maintenance order may issue after a hearing before a magistrate, 
and failure to comply with its terms is an offence. 


PriorITIES.—An act (c. 44) which contrasts strikingly with legislative tendencies 
in some parts of the world provides that, notwithstanding any other act to the contrary, 
no lien for taxes shall have priority over any mortgage on real estate registered prior to 
their assessment, except in respect of taxes rated on real property comprised in such 
mortgage. 


SLtot Macuines.—The drastic expedient (c. 48) is adopted of ‘‘outlawing’’ these 
machines by providing that they shall not “‘be capable of ownership nor... be the 
subject of property rights within the Province’. Peace officers are empowered to seize 
an article they believe to come within the definition and to bring it before a magistrate; 
if the person who claims ownership in it fails to satisfy the magistrate that it is not a 
slot machine, an order of confiscation follows. 


Town PLANNING.—This act (c. 35) provides for the appointment by any one or 
more local authorities of a town-planning commission which shall prepare a plan and 
advise the authority on its application. Under the act the local authority is given 
power, upon government approval, to adopt such a plan, to pass the necessary zoning 
by-law, and to make such orders respecting the removal or destruction of buildings as 
are necessary to carry the plan into effect. The owner of property which has been 
injuriously affected by such a project is given a right to bring the matter to arbitration 
and to have suitable compensation awarded him. 


(b) Nova Scotia 
1 Edw. VII1: Acts passed, 120; Public, 54; Local, 50; Private, 16. 


EvipENCE.—C. 35 amends the Evidence Act to abolish the privilege of spouses 
with reference to questions tending to show that the witness has been guilty of adultery. 
Such questions may now be put if the permission of the presiding judge is obtained. 


INDUSTRIAL STANDARDS.— The application of this act (c. 3) is limited to the building 
trades of Halifax and Dartmouth. The minister of labour is empowered to convene a 
conference of employers and employees for the purpose of agreeing upon standard rates 
of wages and hours and days of labour. If such an agreement is come to “by a proper 
and sufficient representation of employees and employers’, the minister may approve 
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of it and the governor-in-council may declare it in 


force in the industry concerned, in 
which event it binds all engaged therein. 






Lire INSURANCE.—Several amendments (c. 37) are made to the principal act, most 
of them on points of detail. The main changes are as in New Brunswick (see supra) ; 
of additional interest perhaps is a section constituting between an adopted child and 
its adopted parent the relationship of preferred beneficiaries, while, as concerns its 
natural parent, the child bears the relation of an ordinary beneficiary. This applies to 
policies effected both before and after the date of adoption. 










Loan CoOMPANIES.—For certain loan companies which do not come within the 
general act, a new act (c. 4) specially provides that they may not carry on business 
without first obtaining a certificate from the attorney-general. A superintendent may 
be appointed who has powers of inspection and the certificate is subject to cancellation 
by the attorney-general ‘‘for any reason that he may deem sufficient”’. 























Motor VEHICLEs.—C, 44 substitutes new provisions governing the burden of proof 
resting on owners and operators of motor vehicles in accident cases. The owner is made 
responsible ‘‘unless he shall establish that such injury, loss or damage was not entirely 
or solely caused by any negligence or wrongful act of his, or of a person operating such 
motor vehicle in the course of his employment or within the scope of his authority as a 
servant or agent of said owner, or of the husband, wife, father, mother, son or daughter 
of the owner operating such motor vehicle as a family car within the scope of a general 
authority from the owner, but was partly caused by the negligence or wrongful act of 
the person incurring or sustaining such injury, loss or damage, or of a person acting in 
the course of his employment or within the scope of his authority as a servant or agent 
of the person so incurring or sustaining such injury, loss or damage’; a person other 
than the owner operating a motor vehicle is deemed to be the servant of the owner and 
to be acting in the course of his employment until the contrary is proved; where this 
person is a member of the family operating the car ‘‘as a family car within the scope of 
a general authority from the owner’, the presumption is, however, conclusive. An 
operator is, mutatis mutandis, under the same burden of proof as the owner. In both 
cases, however, the provisions do not apply where the case is one of collision of one motor 
vehicle with another and the action is brought or the counterclaim is made by the person 
who was at the time of the collision the owner or operator of one of such motor vehicles. 





SLtot MacuineEs.—This act (c. 2) follows the New Brunswick act in abolishing any 


rights of ownership in slot machines and providing for their seizure and confiscation to 
the crown. 












Succession Duties.—The definitions of property liable to duty are greatly ampli- 
fied by c. 13. The exemption of immediate gifts made more than three years before 
death is replaced by a one covering only such gifts made to members of the family more 
than three years before death and not exceeding in the aggregate twenty thousand 
dollars or to any donee in the lifetime of the deceased and not exceeding five hundred 
dollars. It is now an invalidating circumstance that the donor has retained some 
‘advantage’ from or ‘‘control’’ over the property given, and the donee is not deemed 
to have taken possession unless he does so himself and not through the intervention of 
an agent, trustee, or third person. Amendments of like import concern settlements 
and life-insurance policies. Shares in Nova Scotia companies standing in the names of 









members of the family of the deceased are made expressly liable to duty unless they were 


purchased for valuable consideration or were acquired through operation of law. These 
amendments are retrospective to May 10, 1917. 


CANADIAN LEGISLATION 


(c) Prince Edward Island 
I Edw. VIII: Acts passed, 41; Public, 30; Private, 11. 


CreEpit Unions.—Legislation (c. 6) on the same model as the New Brunswick Act 
(see supra) allows for the incorporation of such bodies in the province.! 


HiGHwaAys.—The amenities of the countryside receive some measure of protection 
from a new act (c. 3) permitting the lieutenant-governor-in-council to make regulations 


prohibiting or regulating by licence the erection or maintaining of advertisements along 
highways. 


LiFE INSURANCE.—Amendments (c. 12) of the nature of those passed in New 
Brunswick and Nova Scotia (see supra) are designed to carry out the recommendations 
of the association of superintendents of insurance. 


Moror VEHICLES.—The Highway Traffic Act is consolidated this year (c. 2) and 
embodies the provisions which are becoming common throughout Canada including a 
section which permits the minister to suspend the licence of a driver and the regis- 
tration of a motor vehicle registered in the name of a person who fails to satisfy a final 
judgment for damages occasioned by the driving of the car. In view of what is said by 
the supreme court of Canada in McMillan v. Murray, [1935] Can. S.C.R. 572 about its 
earlier decision in Poole and Thompson Lid. v. McNally, [1934] Can. S.C.R. 717, it is 
interesting to discover that the sections relating to the onus of proof in accident cases 
and the responsibility of an owner for the negligent operation of his car by a member 
of his family remain unchanged. 


Scot Macuines.—This evil is struck at in the same way (c. 25) as in the neigh- 
bouring provinces (see supra). 
G. F. Curtis 
Dalhousie Law School. 


ONTARIO 
1 Edw. VIII: Acts passed, 88; Public, 66; Private, 22. 


INCOME Tax.—By the Income Tax Act, 1936 (c. 1) it is provided that a tax for 
provincial purposes shall be assessed, levied, and paid upon the income during the 
preceding year of every person resident in Ontario during such year. The act contains 
certain exemptions and deductions, and is not applicable to the incomes of incorporated 
companies except personal corporations. By the Assessment Amendment Act, 1936 
c. 3) the incomes of persons are no longer liable to municipal taxation, but the incomes 
of corporations remain liable to municipal taxation. The combined effect of these two 
acts is to transfer from the field of municipal taxation to the field of provincial taxation 
the incomes of persons but not of limited companies, 


MunICcIPAL TAXATION.—By an amendment to the Assessment Act, 1936 (c. 4) it 


is provided that every corporation, subject to certain exceptions, shall require by notice 
to the clerk of the municipality in or for which a separate school exists that the whole 


‘A similar act was first put on the statute book of Nova Scotia in 1932. 
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or part of the assessments for land, business, and income liable to taxation for school 
purposes in respect to which such corporation is assessed within the municipality or 
school section in or for which the separate school exists, be entered, assessed, and rated 
for separate school purposes. The assessments, which may be required by the aforesaid 
notice to be entered, assessed, and rated for separate school purposes, shall bear the 
same ratio to the whole of the said assessments as the number of the shares of the cor- 
poration held by individuals who are Roman Catholics and separate-school supporters 
and who have filed a notice with the corporation, bears to the number of all the shares 
issued by the corporation. This act, particularly from a procedural standpoint, is not 
free from ambiguities, and the problems of its interpretation are now before the courts. 


Hicuway TRAFFICc.—The maze of regulatory provisions governing the operation 
of motor vehicles on the highways is further complicated by the “‘joy killing’’ provision 
that ‘‘no vehicle shall follow any fire department vehicle when responding to an alarm 
at a distance of less than five hundred feet"’ (The Highway Traffic Amendment Act, 
1936 (c. 27)). 
INDUSTRIAL STANDARDS.—The Industrial Standards Amendment Act, 1936 (c. 29), 
contains provisions designed to render the 1935 act, relating to collective labour agree- 
ments, more effective. While the act may be producing beneficial results in some 
trades, the effectiveness of the act in the building trades has been impaired by inability 
or failure to enforce the act evenly and uniformly. It is quite probable that the act is 
doing definite injury to the building trades and is creating forms of protected unfair 
competition. Certainly the 1936 amendments to the act offer no solution of the problem 
of the one-man operator, who is not an employer of labour, nor of the problem of the 
“maintenance man". It is suggested that a general minimum-wage law would prove 
more satisfactory than the Industrial Standards Act. Moreover, injustices in the 
administration of the Industrial Standards Act have been caused by the failure to 
investigate and consider the special practices prevailing in each industry. From the 


public standpoint it would also appear that the basic wage-rates in at least some of the 
schedules are unreasonably high. 


Jupiciary.—By the Judicature Amendment Act, 1936 (c, 31) the number of judges 
of the high court of justice is increased from eleven to thirteen. 


MAGISTRATES.—By the Magistrates Act, 1936 (c. 35) every magistrate shall have 
jurisdiction to act at any place within Ontario; but the order-in-council appointing him 
may assign such magistrate to any magisterial district or part thereof. 


WacGEs.—By the Wages Amendment Act, 1936 (c. 65) it is provided that proceed- 
ings to attach any debt, due or accruing, due to any mechanic, workman, servant, clerk, 
or employee for or in respect of his wages shall be taken only where the claim of the 
creditor against the debtor is ona judgment. By virtue of this act the power to attach 
or garnish wages before judgment by division court proceedings is abolished. 


JouN J. ROBINETTE 
Toronto 


QUEBEC' 
Acts passed, 25; Public, 6; Private, 19. 


O_p AGE Pensions.—C. 1 gives the lieutenant-governor-in-council power to enter 
an agreement with the Dominion government to introduce old age pensions in the 
province. 


'The session lasted from March 24 to June 11, 1936—80 days. 
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COLLECTIVE LABOUR AGREEMENT.—C. 2 expressly provides that ‘‘notwithstanding 
any law or judicial decision” the agreement respecting the baking industry ‘‘has been 
and shall be binding upon all the employers and employees’ of the industry unless the 
lieutenant-governor-in-council decides otherwise. 


SuNDAY OBSERVANCE.—C. 4 repeals s. 7 of the Sunday Observance Act which, 
subject to certain conditions, permitted Jews to work on Sunday if they observed 
Saturday as a day of rest. 


Bar Act.—C. 5 limits admission to the study of law toa bachelor of arts, a bachelor 
of letters, or a bachelor of science of a Canadian or British university. It requires for 
admission to practise law a degree in law from a university of the province after three 
years of study and, after passing an examination set by the bar, a stage of one year 
of studentship and after that, a further oral examination on practice. At some stage, 
the student must have “‘successfully followed the regular course in philosophy of a 
university recognized by the General Council of the Bar’. The act will not affect 
students admitted to study law before August 1, 1937. 


Moratorium.—C. 6 extends the act suspending the exigibility of hypothecary 
claims for a further year. 
BROOKE CLAXTON 
Montreal. 


THE WESTERN PROVINCES 
(a) Alberta 
1 Edw. VIII (First Session): Public, 105; Local and Private, 3. 


DEMISE OF THE Crown.—C. 32 provides that the holding of any office under the 
crown in the right of the province shall not be affected by the demise of the crown. 


Such demise shall not necessitate a new oath in respect of any office, profession, occupa- 
tion, or calling. The act relates back to the last demise of the crown. 


Economic ADJUSTMENT.—C. 33 may be cited as the Agricultural Relief Advances 
Act. By s. 4 every municipality is required to make provision, to the satisfaction 
of the minister of municipal affairs, to supply necessitous farmers with such commodities 
as are authorized by order-in-council. S. 6 authorizes borrowings by the municipalities 
from the provincial treasurer to cover such outlays. S. 12 and subsequent sections 
make provision for a lien upon the land of recipients. C. 34 establishes a bureau of 
relief and public welfare. By s. 17 a municipality which, without lawful excuse, fails 
to provide adequate unemployment relief for a resident is liable to a fine of five hundred 
dollars. The bureau is authorized to provide relief for transient indigents, and in 
emergency cases if residence has not been determined. C. 36 continues the provisions 
of the Local Authorities’ Borrowings Guarantee Act (c. 56, 1934) for another year. 
C. 40 does the same for the Feed Grain and Fodder Advances Act, 1934. C. 65 makes 
provision for security for advances made by mortgagees and others for the acquisition 
of such commodities as seed grain, fodder, and fuel or lubricating oil. C. 71 may be 
cited as the Provincial Industries Protection Act. It provides that the lieutenant- 
governor-in-council may authorize the provincial treasurer to guarantee, on behalf 
of the province, the obligations of a provincial company which has for its object the 
development of any natural resource of the province or the processing or manufacture 
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of a commodity where a natural product is substantially used. C. 84 continues the 
Unemployment Relief Act, 1933, until March 31, 1937. 


Epucation.—C. 85 amends the School Act (c. 32, 1931). The most interesting 
feature is the provision made for the grouping of districts into larger units, ‘‘where the 
conditions prevailing are such that it appears advisable in the interests of education’”’. 


Loans REFUNDING.—C. 6 may be cited as the Provincial Loans Refunding Act. 
S. 3 authorizes the lieutenant-governor-in-council to enter into agreements with the 
government of Canada for the guarantee by Canada of the payment of provincial 
securities. The issue of securities in the form of ‘“‘Alberta Government Perpetual 
Stock”’ is authorized by s. 4. The compulsory retirement of provincial securities is 
authorized by s. 5, payment to be made in money, perpetual stock, or other securities 
issued pursuant to the Provincial Loans Act. 


PRoPperty.—C, 23, the Married Women’s Act, is substituted for c. 214, R.S.A. 1922 
An attempt is made to clear up several doubtful points in this branch of the law. 5S. 7 
declares with some emphasis that the husband of a married woman shall not, by reason 
only of his being her husband, be liable in respect of any tort committed by her whether 
before or after the marriage or in respect of any contract entered into or debt or obliga 
tion incurred by her before the marriage. C. 29 amends the Sale of Goods Act, c. 146, 
R.S.A. 1922. A new section is added which provides for the legality of certain restrictive 
covenants running with the goods in relation to resale price. 


ReECALL.—C, 82 is an elaborate act providing for the recall of members of the 
legislative assembly. Upon petition of sixty-six and two-thirds per centum of the 
total number of voters who were on the last voters’ list for an electoral division the 
seat of the member for that division shall be vacant. There are most abundant safe 
guards against corruption, fraud, and error. 


Stot Macuines.—C. 25 amends c. 14, 1935. The definition of ‘‘slot machine’’ 


is enlarged, apparently so as to embrace the device commonly known as a pin machine 


SociaL Crepit.—C. 5 may be cited as the Social Credit Measures Act. The 
preamble is in effect, a credo. By s. 2 ‘‘it is hereby declared that the people of the 
Province are entitled to the full benefit of the increment arising from their association”’. 
S. 3 authorizes the appointment of fit persons to examine into and formulate proposals 
having as their object the increase of purchasing power by means of social dividends 
By s. 7 the lieutenant-governor-in-council is authorized to put into operation measures 
designed to facilitate the exchange of goods and services or any proposal ‘‘calculated to 
bring about the equation of consumption to production and thus ensure to the people 
of the Province the full benefit of the increment arising from their association” 


SociAL LEGISLATION.—C. 50 is an act respecting the prevention and treatment of 
tuberculosis. The minister of public health is given very wide powers. Among other 
powers he may, with the approval of the lieutenant-governor-in-council, acquire land, 
buildings, and equipment for use as a sanatorium. C. 76 provides for a male minimum 
wage board. The board is given a discretionary power to fix a male minimum wage 
for any class or locality. If less than the minimum wage is paid, the employer is guilty 
of an offence. The employee also has a civil action for the underpayment. 


TAXaTion.—C. 7, cited as the Ultimate Purchasers Tax Act, provides that every 
person who purchases a commodity by retail for his own use or for any purpose other 
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than resale, shall pay a tax of two per centum of the price. Certain commodities are 
excepted. By s. 4 every vendor is made a revenue officer of the province. The act 
is to come into force on proclamation. C. 8 is cited as the Retail Sales Tax Act. It 
provides for the payment of a tax of two per centum by all retailers on the sale of 
commodities with certain exceptions. By s. 12 the previous act is repealed. This act 
also is to come into force upon proclamation. C. 9 provides for the payment of a tax 
of seven cents per gallon of fuel oil by every person purchasing such fuel oil for his own 
use or consumption. This act shall come into force upon proclamation. By c. 10 the 
Corporations Temporary Additional Taxation Act (c. 62, 1932) is continued for another 
year. C. 11 amends the Corporations Taxation Act (c. 29, R.S.A. 1922) by providing 
for additional taxes on specified types of corporations. C. 12 is cited as the Social 
Services Tax Act. It provides for a tax of three mills on the dollar upon all rateable 
land in all municipalities. S. 17 repeals the Supplementary Revenue Act, c. 40, R.S.A. 
1922. C.13 amends the Income Tax Act, c. 5, 1932. The chief effect of the amendment 
is to increase the tax payable. 


Tort-FEAsors.—C, 22 may be cited as the Tort-Feasors Act. Among several 
interesting features this act provides that a judgment recovered against a tort-feasor 
shall not be a bar to an action against a joint tort-feasor. It is also provided that 
any tort-feasor may recover contribution from any other tort-feasor who is, or who, 
if sued, would have been, liable in respect of the same damage, whether as a joint 
tort-feasor or otherwise. 


TRADES AND PROFEsSIONS.—C. 14 amends the Legal Profession Act, c. 206, R.S.A. 
1922. The most interesting feature is to be found in s. 5 which provides that any 
person, not being a barrister and solicitor, who for or in the expectation of reward, 
directly or indirectly draws or prepares certain instruments, shall be liable to a fine. 
C. 67 may be cited as the Licensing of Trades and Businesses Act. The lieutenant- 
governor-in-council is authorized to make regulations for the registration and licensing 
of any trade or occupation. Trades and professions regulated by particular acts are 
excepted. This act shall come into force upon proclamation. C. 68, which shall come 
into force upon proclamation, is an elaborate act to provide for the licensing of dealers 
in fueloil. S. 37 repeals the Fuel Oil Tax Act (c. 44, 1932). C. 69, the Tradesmen’s 
Qualification Act, empowers the lieutenant-governor-in-council to prescribe standards 
of efficiency in a long list of trades, prescribe examinations, and appoint examiners. 
The act comes into force upon proclamation. 


1 Edw. VIII (Second Session): Public, 17. 


ADMINISTRATION OF JUSTICE.—C. 16 amends the Judicature Act, c. 72, R.S.A. 1922. 
Without the permission of the lieutenant-governor-in-council no action shall be brought 
against a member of the executive council on account of any act or omission in the 
execution of his office. It is also provided that without such permission certain actions 
shall not be brought which interfere with the acts or omissions of persons acting pursuant 
to statute or order-in-council. The reviewer is by no means certain of the meaning 
of this provision. 


Dest ADJUSTMENT.—C. 2 may be cited as the Reduction and Settlement of Debts 
Act. Under this act ‘‘debt’’ means a sum in the nature of a liquidated demand arising 
from any species of contract, express or implied, there being certain exceptions such 
as debts due to or by the crown. By s. 3 there shall be no interest payable in respect 
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of a debt existing on the first day of July, 1932. S. 7 provides that such debts shall 
be payable in ten annual instalments, and by s. 8 no action for default in the payment 
of an instalment shall be taken without a permit from the debt adjustment board. 
Necessitous creditors may be given special treatment after full inquiry by the board. 
By s. 4 the interest rate on other debts shall be five per centum or the stated rate, 
whichever is lower. C.3 is anew Debt Adjustment Act, the enactment of 1933 (c. 13) 
being repealed. S. 8 enumerates a long list of legal actions which cannot be taken 
against a resident farmer without the consent of the board. This list may be added to 
by order-in-council. Part II] empowers the board to assist in arranging compositions 
on the application of a resident farmer or a creditor of such. A composition agreement 
is declared to be legally valid even if made without consideration. Part III provides 
for the appointment of an official referee to assist in adjusting the affairs of debtors 


other than resident farmers. This official is authorized to prohibit a legal proceeding 
in certain cases. 


INTEREST.—C. 11, cited as the Provincial Securities Interest Act, reduces the 
interest rate on all provincial stock, debentures, and other securities, including all 
debentures guaranteed by the province with the exception of those of the Alberta and 
Great Waterways Railway Company, in a very substantial degree. In most cases the 
new rate is one-half the agreed rate. In force on proclamation, c. 12, the Municipal 
Securities Act, provides for a maximum interest rate of three per centum per annum 
in respect of any municipal security. 


Sociat Crepit.—C. 1, which may be cited as the Alberta Credit House Act, is to 
come into force upon proclamation. The provisions are so intricate as to be beyond 
the scope of this survey. The Alberta Credit House, a body corporate, is established. 
Among the functions of the credit house is the distribution of credit as prescribed by 
the lieutenant-governor-in-council. The Prosperity Certificates Act, c. 4, authorizes 
the provincial treasurer to issue Alberta prosperity certificates to an amount not in 
excess of two million dollars in exchange for goods supplied or services rendered in 
respect of public work. 


SociaL LeGisLation.—C. 5 may be cited as the Hours of Work Act. The hours 
of work of an employee in any occupation except farming shall not exceed eight in the 
day and forty-eight in the week for females, and nine in the day and fifty-four in the 
week for males. Exceptions are made for emergencies and for persons whose duties 
are entirely supervisory. A board of industrial relations is constituted to enforce the 
provisions of the act and to make additional regulations to carry out the intent of the act 


British Columbia 
1 Edw. VIII: Public, 66; Private, 4. 


AGRICULTURE.—C. 21 provides for incorporation by reference of the provisions of 
the Fruit, Vegetables and Honey Act (Dom. 1935), c. 62. Such provisions of the 
Dominion act and regulations heretofore made thereunder as are beyond the competence 
of the Dominion but within the competence of the province are declared to be law. 
The lieutenant-governor-in-council is given power to proclaim as law later amendments 
to the Dominion act or later regulations made thereunder; also to proclaim that any 
provision thus given the force of law shall cease to be law. 


CONTRIBUTORY NEGLIGENCE.—C, 12, the Contributory Negligence Act, replaces 
the earlier act, c. 8, 1925. The principle that liability to make good the damage shall 
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be in proportion to the degree of fault is followed. A new feature of the present enact- 
ment is the provision for a set-off as between two persons, each of whom is entitled 
to recover a percentage from the other. The person entitled to the greater amount 
shall have judgment for the excess. S. 5 provides that where damage has been caused 
by the fault of two or more persons, they shall be jointly and severally liable, but as 
between themselves they shall be liable to make contribution to and to indemnify each 
other in the degree in which they are respectively found to have been at fault. 


Economic ADJUSTMENT.—C. 37 continues the Mortgagors’ and Purchasers’ Relief 
Act, 1934, until the expiration of thirty days from the close of the session of the legis- 
lative assembly next following the present one. 


NATURAL Propucts.—C. 34 amends the Natural Products Marketing (British 
Columbia) Act, 1934. The powers of the lieutenant-governor-in-council are sub- 
stantially enlarged. It is also provided that the powers of the lieutenant-governor-in- 


council shall continue to the fullest extent, even if the Dominion act ceases to exist 
or operate. 


PusLtic HEALTH.—C. 4 provides for the guarantee of the promissory note of the 
British Columbia cancer foundation to the amount of one hundred and five thousand 
dollars to make possible the purchase of radium. C. 23 provides for a fairly com- 
prehensive scheme of health insurance. The health insurance commission, constituted 
by the act, is entrusted with the administration of the scheme. All employees resident 
in the province whose annual remuneration is not greater than eighteen hundred dollars, 
together with their dependents, are insured, agricultural employees, members of the 
Christian Science church and those already covered by a similar plan being excepted. 
Each employee contributes two per centum of the amount of his remuneration, the 
minimum contribution being thirty-five cents per week and the maximum seventy cents 
per week. Each employer contributes one per centum of the remuneration of the 
employee, the minimum being twenty and the maximum thirty-five cents per week. 
Benefits are in the form of medical, surgical, and specialist services, hospitalization, 
drugs, medicines, and dressings. C. 24 amends the Hospital Act, c. 106 R.S.B.C. 1924. 
Provision is made for the payment of the hospital charges incurred in another province 
by a necessitous person domiciled in the province, if the hospital receives aid from the 


general revenues of the other province and if the other province enters into a reciprocal 
undertaking. 


STaTUTE Law.—C. 45 provides for the repeal of an enumerated list of statutes 
which have become obsolete. C. 52 provides for the revision and consolidation of the 
public general statutes of the province. 


TRADES AND ProFEssions.—C, 3 amends the Barbers Act. Of some interest is 
the new section which requires any person who conducts a barber-school to display a 
large sign at the entrance in a position to be readily seen by a prospective customer. 
The Chiropody Act and the Chiropractic Act are respectively amended by cc. 7 and 8. 
C. 29 amends and consolidates the enactments with respect to the practice of land 
surveying. C.30contains an interesting amendment to the Legal Professions Act (c. 136 
R.S.B.C. 1924). A person with certain educational and other qualifications and who 
has qualified for call to the bar and admission as solicitor in any other province is deemed 
to be qualified to be called to the bar of British Columbia. He must first pass an 
examination on the statute law of the province and the practice of the courts. Candi- 
dates from the province of Quebec must pass an examination on the common and 








Tue University oF Toronto Law JOURNAL 


statute law of England applicable to the province. C. 42 may be cited as the Naturo- 
pathic Physicians Act. There is constituted by the act a body corporate under the 
name the Association of Naturopathic Physicians of British Columbia. Provision is 
made for the creation of a board for carrying out the purposes of the act and the powers 
of the board are specified. Naturopathic physicians, having passed the prescribed 
examinations and registered under the act, may practise in the province. By s. 15 
they are given power to collect fees. 


(c) Manitoba 
1 Edw. VIII: Public, 93; Private, 3. 


ADMINISTRATION OF JusTICE.—C. 7, the Coroners Act, repeals c. 42, R.S.M. 1913, 
as well as ss. 5 and 20 of the Burials Act, c. 24, R.S.M. 1913. In the present act the 
old material is much more conveniently arranged and several sections are added. Cc. 1] 
and 12 make minor amendments to the Manitoba Evidence Act. C. 19, the Jury Act, 
repeals previous legislation respecting juries. This act provides a fairly complete code 
with reference to the qualifications and duties of jurors. C. 26, the Manitoba Magis- 
trates Act, takes the place of c. 121, R.S.M. 1913, with some changes. The same may 
be said of c. 38 which repeals the Manitoba Summary Convictions Act, c. 189, R.S.M. 
1913. C. 36 may be cited as the Replevin Act. S. 3 provides that ‘‘where debts, 
documents of title whether relating to realty or personalty, bonds, debentures, promis- 
sory notes, bills of exchange, books of account, papers, writings, valuable securities, 
goods, chattels, or any personal property or effects’’ have been wrongfully distrained, 
or otherwise wrongfully taken or detained, an action of replevin shall lie for the recovery 
thereof and the damages suffered by reason of the distraint, taking, or detention. C. 33, 
the Manitoba Public Officers Act, repeals c. 162, R.S.M. 1913. S. 3 deals with the 
demise of the crown in substantially the same manner as the Alberta legislation noted 


supra, except that the provision is not in terms retroactive. The act comes into force 
upon proclamation. 


AGRICULTURE.—C,. 24 may be cited as the Manitoba Livestock Products Act 
The lieutenant-governor-in-council is given very wide powers to make regulations 
concerning the grading and marketing of livestock and livestock products. By s. 9 
the act is to be construed as having been enacted with the intent to regulate transactions 
which take place wholly within the province. In any prosecution under the act the 
onus of proving that the transaction did not take place wholly within the province is 
placed upon the accused by s. 10. The act comes intu force upon proclamation. 


Hicuways.—C. 14 amends the Highway Traffic Act, c. 19, statutes of 1930 
Among interesting changes, s. 27 may be noted. No person shall knowingly allow farm 
animals to run at large after sunset and before sunrise upon a provincial trunk highway 
or upon any other highway designated by the lieutenant-governor-in-council. This 
section shall not be construed as giving any civil cause of action against the owne: 
for damages. 


PROPERTY.—C, 30 amends the Law of Property Act, c. 38, statutes of 1931. By 
s. 1, it is provided that an alien shall have the same capacity with reference to the 
ownership of real property as a subject of his majesty. Likewise the real property in 
Manitoba of an alien dying intestate shall descend in the same manner as the real 
property of a subject of his majesty. The section is retroactive to February 28, 1874 
S. 3 provides that an assignment of wages to be earned in the future, given in con- 
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sideration of a present loan, advance, or payment of less than two hundred dollars, 
shall not be valid against the employer unless accepted by him in writing. No assign- 
ment of such wages in consideration of a present loan, advance, or payment shall be 
valid unless the amount loaned, advanced, or paid exceeds ninety-five per cent. of the 
amount of wages assigned. In the case of a married man living with his wife no assign- 
ment of wages to be earned in the future shall be valid without the wife's written consent. 
The meaning of the rest of this section is not clear and the marginal notes are not at 
all helpful. C. 52 is a new Wills Act. It is, in substance, an adoption of the model 
statute drawn by the conference of commissioners on uniformity of legislation in Canada. 
This uniform act was adopted by Saskatchewan in 1931. 


SociAL LEGISLATION.—C. 6 may be cited as the Child Welfare Act, replacing 
earlier legislation. It probably represents the most complete code of law on this subject 
in western Canada. The act is conveniently divided into ten parts dealing with such 
topics as juvenile court, neglected children, children of unmarried women, and adoption 
of children. C. 53 is the Wives’ and Children’s Maintenance Act. It repeals the 
earlier act of the same title, c. 206, R.S.M. 1913. Some new matter has been added, 
and s, 14 may be noted. Where a husband and wife have separated by mutual agree- 
ment and the wife has agreed in writing to release her husband from liability for her 
support and maintenance no order shall be made under the act for her support and 
maintenance. This provision does not apply if the husband has agreed to contribute 
and is in default, if the husband has not provided suitably, or if the wife has become 
or is likely to become a public charge. 


TRADES AND PROFESSIONS.—Minor amendments are made to the Law Society Act 
by c. 21 and to the Pharmaceutical Act by c. 29. C. 42 contains an interesting amend- 
ment to the Taxicab Act. Anyone who engages a licensed taxicab and who fails, on 
demand, to pay the proper fare on the termination of the trip, shall be liable on summary 
conviction to a penalty not exceeding five dollars and costs, The magistrate may 
also order him to pay the amount of the fare to the operator. In default of payment 
of the total he is liable to ten days’ imprisonment. C. 50, the Wages Recovery Act, 
repeals the Masters and Servants Act, c. 124, R.S.M. 1913. It provides for the recovery 
of wages by an employer in a summary proceeding before a justice of the peace. 


(d) Saskatchewan 
1 Edw. VIII: Public, 121; Private, 3. 


ADMINISTRATION OF JusTICE.—C. 21 amends the Constitutional Questions Act. 
Wherever the constitutional validity of any act of Canada or of Saskatchewan is brought 
in question, the same ‘‘shall not be adjudged to be invalid’”’ until after notice has been 
given to the attorney-general of Canada or the attorney-general of Saskatchewan, as 
the case may be. Cc. 24 and 25 effect minor amendments to the Police Magistrates Act 
and the Magistrates Act, respectively. C. 26, the Coroners Act, is in large part a re- 
enactment of previous legislation on this subject. S. 3 prohibits, under penalty, a 
coroner from conducting an inquest upon the body of a person whom he has attended 
professionally within thirty days prior to the date of death or on whose body he has 
performed an autopsy or post-mortem. Likewise if the death was caused on a work 
whereof the coroner is owner or part owner or has a shareholder's interest in the owning 
company. S. 13 very definitely disqualifies jurors for interest. 
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AGRICULTURE.—C. 77 may be cited as the Livestock and Livestock Products Act, 
1936. This act is in substance the same as the Manitoba legislation noted above. 
Presumably this legislation was considered necessary as the result of a recent decision 
in the Saskatchewan court of appeal, Rex v. Zaslavsky, [1935] 2 W.W.R. 34. C. 151, 
R.S.S. 1930, is repealed by s. 11. C. 79 contains amendments designed to strengthen 
the Dairy Products Act. By c. 80 the powers of the board under the Milk Control Act, 
1935, are enlarged. 


Companies.—C. 30 amends the Companies Act, mainly with reference to the 
information to be furnished to shareholders and debenture holders. C. 31 may be 
cited as the Companies Inspection and Licensing Act, 1936. It is a fairly elaborate 
act of forty-eight sections providing for licensing and inspection of trust companies, 
loan companies, and investment companies. C. 32, to be cited as the Public Utilities 
Companies Act, 1936, applies to companies engaged in the manufacture and supply 
of gas or electricity or the supply of water or natural gas. Much ground is covered 
in this act of fifty-eight sections, including the repeal of c. 98, R.S.S. 1930. C. 33 
amends the Benevolent Societies Act, and c. 75 the Co-operative Associations Act. 


Economic ADJUSTMENT.—C. 42 amends the Local Government Board (Special 
Powers) Act, by way of increasing the powers of the board. Power is given to vary 
the terms, times, and places of payment of the debenture debt of a municipality or 
school district, including the interest thereon, and to vary the rates of such interest. 
No such order shall cover a period exceeding one year. C. 118 amends the Local 
Government Board (Temporary Special Powers) Act, 1934. The board may order 
that no action to acquire title to land by tax sale shall be taken or continued by any 
person or persons. C. 44 amends the Municipalities Seed Grain and Supply Act, 1935. 
The powers of the lieutenant-governor-in-council are increased. CC. 47 increases the 
powers of the lieutenant-governor-in-council and the minister of municipal affairs under 
the Local Improvement Districts Relief Act. (C. 48 is a new act which may be cited 
as the Municipalities Relief Act, 1936. Rural municipalities are empowered to grant 
direct relief. The minister of municipal affairs is empowered to contribute on behalf 
of the province. Provision is made for a charge on lands of relief recipients. C. 49 
may be cited as the Direct Relief Act, 1936. It applies to cities, towns, villages, and 
rural municipalities. S. 3 defines ‘‘residence”’ in great detail, living in a municipality 
for one year being the general requirement. Each municipality is responsible for its 
resident indigents. The minister of municipal affairs may extend aid to transients. 
It is declared by s. 15 that, where the provisions of this act conflict with the provisions 
of any other act, the provisions of this act shall prevail. C. 5 amends the Relief Act 
1932, and c. 51 amends the Relief Act, 1935. C. 83, the Seed Grain Advances Act, 
1936, provides for security on the land and crop for a mortgagee who makes advances 
to the mortgagor for the purchase of seed grain and other named materials. By s. 14, 
the lieutenant-governor-in-council is authorized to guarantee the repayment of such 
advances. 


Fur AnmmaAcs.—C. 98, the Fur Act, 1936, replaces c. 65, statutes of 1933. By s. 3 
the property in all fur animals within the province which are wild by nature and while 
in a state of nature, is declared to be vested in his majesty in the right of Saskatchewan, 
and no person shall acquire any property therein otherwise than in accordance with 
the provisions of the act. 


MARRIED WoMEN.—C. 90 amends the Married Women’s Property Act. A new 
section is added which provides that an action shall not lie against a husband, by reason 





CANADIAN LEGISLATION 155 


only of his being the husband, for any tort committed by his wife before or after marriage, 
nor shall the husband for such reason only be joined in any action against his wife to 
recover damages for any tort committed by her. 


SLtot Macuines.—C., 110 may be cited as the Slot Machine Act, 1936. By s. 3 
the property in all slot machines from time to time in the province is vested in his 
majesty in the right of Saskatchewan. Slot machines in transit to a place outside the 
province are exempted by s. 4. Provision is made for seizure of the machines by s. 5. 
C. 111 repeals the above act, but is to come into force only on proclamation. Presum- 
ably this act will be proclaimed if Rex v. Karminos, [1936] 1 W.W.R. 433, holding the 
Slot Machine Act, 1935, to be ultra vires, is overruled. 


SociaL LEGIsLATION.—C. 91 may be cited as the Mental Hygiene Act, 1936. 
Both the Mental Diseases Act and the Mental Defectives Act are repealed. This 
legislation represents an attempt to utilize modern scientific knowledge in the mental 
field. The Coal Mines Safety and Welfare Act is amended by c. 103 in such a way as 
to strengthen the act. The Child Welfare Act is amended by c. 108. C. 115 isa new 
Minimum Wage Act, repealing earlier legislation 


TaxXaTion.—C. 12 substantially increases the taxes to be paid under s. 6 of the 
Corporations Taxation Act for the year ending April 30, 1937. The Wild Lands Tax 
Act is repealed by c. 13. Such repeal is not to affect the collection of taxes remaining 
due and unpaid at the date of repeal. C. 14 may be cited as the Gasoline Act, 1936. 
Provision is made for the licensing of persons carrying on the business of selling gasoline 
within the province. The tax-rate on purchases of gasoline continues at seven cents 
per gallon. The act repeals c. 14, statutes of 1932, and amendments thereof. C. 15, 
the Income Tax Act, 1936, repeals earlier legislation with reference to income-tax, 
The schedule of rates is unaltered. 


TRADES AND PROFEssIONS.—C. 85 amends the Legal Professions Act. S. 6 of that 
act is so altered as to make it certain that one practising law in the province must not 
only be enrolled as a barrister and solicitor but also must be the holder of the annual 
certificate of the society. S. 46 is so amended as to make ‘‘gross negligence in con- 
ducting or handling for a client any matter whether in litigation or not’’ a matter for 
discipline. S. 59 is so amended as to provide for an appeal to the court of appeal by 
a barrister who has been refused reinstatement by the benchers. An amendment to 
s. 64 extends the prohibition against practising or acting as counsel by other than 
enrolled barristers and solicitors holding annual certificates, to courts of criminal as 
well as civil jurisdiction. C. 86 isa new Pharmacy Act, replacing c. 175, R.S.S. 1930, 
C. 87 amends the Hawkers’ and Peddlers’ Act. C.88 may be cited as the Hotel Keepers 
Act, 1936, and replaces c. 183, R.S.S. 1930. The act applies to hotels, boarding houses, 
and lodging houses. Among new features might be noted s. 9 which declares that no 
hotel shall be liable to a guest for loss of personal effects from his room if there is a 
proper lock and key for the room, unless the room is locked during the absence of the 
guest therefrom and the key is left at the office. S. 12 declares that property exempt 
from seizure under writs of execution shall not be exempt from seizure under a writ 
of execution issued on a judgment obtained by a hotel in respect of an indebtedness 
incurred for board or lodging. 


UNIVERSITY OF SASKATCHEWAN.—C, 68 amends the University Act by adding a 
new section. It is therein declared that no action or other proceeding shall lie or be 
instituted against the university, the senate, the board of governors, any member of 
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the senate or board of governors, or any officer or servant of the university, in respect 
of an act or omission of any student, or of any students, whether organized as a student 
body or not, arising out of any association or activity organized, managed, or controlled, 
either wholly or in part, by students of the university, or of any affiliated college. 


F, C, CRONKITE 
University of Saskatchewan. 
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The Origin and Early History of the Office of Notary. By J. C. BRown. 
With a foreword by the Right Honourable Viscount DUNEDIN. 
Edinburgh: W. Green and Son. 1936. Pp. x, 49, li. 

It was a fortunate choice which led Mr. Brown to select as the subject of his thesis 
for the doctorate of philosophy in law of Edinburgh University a topic so little explored 
is the early history of the notary’s office, for it has taken him well off the beaten track 
ind has attracted him to some interesting and valuable research. Within so limited a 
compass an exhaustive treatment of the subject could not be expected, but for the 
period which he covers, namely, the first six centuries of our era, he has manifestly 
studied the authorities carefully and his well-documented pages provide ample refer- 
ences to such sources of information as are available. His explanation of the different 
functions of the scriba, notarius, tabellio, and other early officials, so often confused, 
may be noted as especially useful. 

As a Scottish lawyer Mr. Brown has naturally been concerned to trace the influence 
of the Roman law on the notarial formularies and practice of Scotland, and he vouches 
the direct connexion which he has found to exist by an extract which he gives in an 
ippendix from the Ars Notariatus published in Edinburgh in 1740. The method and 
period of the reception of this branch of the civil law in Scotland he leaves to others to 
investigate. 

The value of the early notarial formularies as throwing light on contemporary legal 
procedure is undoubted. There is little literature in English on the subject, but Mr. G. 
Barraclough in his recently published volume on Public Notaries and the Papal Curia, 
issued under the auspices of the British school at Rome, has provided us with a calendar 
and a study of a Formularium Notariorum Curie from the early years of the fourteenth 
century which will well repay, as its learned pages certainly require, the close study of 
all future researchers in this field. The protocol books in which the Scottish notaries 
recorded the transactions in which they officially participated have been found to yield 
in astonishing amount of interesting historical matter, as witness the late Dr. Murray's 
volume on legal practice in Ayr and the west of Scotland, which is based on the protocol 
book of Master Gawane Ros who practised as a notary in Ayr over four hundred years 
igo. 

Mr. Brown is understood to be contemplating further researches in his chosen 
subject and we may hereafter have from him a continuation of the history of the notary’s 
office, in which its development down to modern times both in Scotland and on the 
continent will be discussed. Meantime those who may care to pursue the subject for 
themselves will find an informative article by Mr. William Angus, curator of historical 
records in H.M.’s General Register House, Edinburgh, on ‘‘Notarial Protocol Books 

1469-1700)" in the first volume of the Stair society’s publications. 

‘| should like’, says Lord Dunedin in his foreword to Mr. Brown's essay, ‘‘to im- 
press on the practising lawyer how much he has to gain by the publication of such 
studies as this.’’ I may be allowed, in the accepted judicial formula, to express my 
entire concurrence. 


MACMILLAN 
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Le domicile des étrangers en France au point de vue du droit fiscal. Etude 
de droit comparé interne et de droit comparé international. Livre 
premier: Domicile des personnes physiques. Par M. V. MOoLo- 
pOvsKy. Paris: Chauny et Quinsac. Pp. 374. 

Le probléme du domicile a acquis une trés grande importance d’actualité, tant au 
point de vue pratique que scientifique. Cette notion sert souvent de critére pour 
l'assujettissement aux impdts, qui se sont développés prodigieusement depuis la grande 
guerre. Son rdle est également extrémement vaste, en ce qui concerne la solution des 
conflits de lois et de juridictions. L’ouvrage de M. Molodovsky aurait perdu beaucoup 
de son intérét, si son objet avait été confiné a l’'examen de la technique fiscale et si 
l’auteur n’avait tenté, comme le sous-titre l’indique, une étude du fonctionnement du 
domicile dans le ‘droit comparé interne”’ et dans le droit international. L’utilité d'une 
comparaison du réle du domicile en droit frangais et dans les autres législations se passe 
de commentaires. Qu’une étude de droit comparé interne se fit imposée, pourrait 
surprendre les juristes appartenant a des pays qui n’admettent qu'une seule notion de 
domicile, la méme pour les diverses branches du droit. Telle n’est pas, ou tout au 
moins n’était pas, la situation en droit positif frangais, qui connaissait deux notions de 
domicile différentes pour le droit civil et le droit fiscal. En effet, l’Article 102 du Code 
Civil ne parle que du domicile de “tout Frangats’’. Le seul Article du Code Civil con- 
cernant le domicile des étrangers était l’ancien Article 13 du Code, qui a été abrogé 
par la loi sur la Nationalité du 10 aofit 1927. L’Article 13 prévoyait que “‘l’étrange: 
qui aura été autorisé par décret a fixer son domicile en France y jouira de tous les droits 
civils...’’. C’était ce qu'on appelait “‘l'admission 4 domicile’, institution politique 
qui constituait une simple étape, un acheminement vers la naturalisation frangaise 
Néanmoins, la jurisprudence civile avait déduit des termes de ces deux textes, qu'un 
étranger ne pouvait acquérir un véritable domicile en France sans avoir obtenu une 
autorisation 4 cet effet du gouvernement francais. Par suite donc d'une interpréta 
tion des textes suivant les régles de la logique formelle, la notion du domicile des étran- 
gers en France se trouvait confondue avec la question de la nationalité et rares étaient 
les étrangers qui possédaient un domicile /égal en France. Mais, en logique appliquée, 
les tribunaux étaient obligés de prendre en considération la réalité des faits et de recon- 
naitre aux étrangers la possibilité d’avoir en France un domicile réel ou de fatt, auquel 
ils faisaient produire, soit dans l’intérét de l’étranger ou dans celui des tiers, les mémes 
effets qu'au domicile dit légal. La notion du domicile réel ou de fait a été particu- 
liérement utilisée en droit fiscal, qui devait compter davantage avec les faits qu’avec la 
fiction. La loi du 10 aofit 1927 sur La Nationalité ayant abrogé l'article 13 du Code 
Civil, l‘auteur essaye de dégager la vraie nature de |'institution du domicile et de déter 
miner si la notion du domicile doit ou non étre la méme dans les divers domaines du 
droit. Dans ce but, il examine, a travers le probléme réaliste de l’impdét, la question 
de l'établissement d’un individu dans un autre état que celui de son origine et les divers 
liens qui peuvent exister entre lui et ce pays étranger: liens politiques, sociaux ou 
économiques, qu'on dénomme quelquefois “‘l’allégeance’’ politique, sociale ou écon 
omique. Ces liens peuvent demeurer isolés les un des autres, ou se trouver réunis en 
un faisceau de liens, susceptibles de divers degrés, La détermination quantitative et 
qualitative de ces liens pose justement la question du domicile. Aprés une analyse 
approfondie des diverses branches du droit positif frangais, l’auteur passe en revue les 
principales législations étrangéres et les conventions internationales. [1 arrive a cette 
conclusion que le domicile est une notion objective et réelle, un fait matériel: la fixation 
dans un lieu de |'établissement principal d'un individu, c’est-d-dire de son habitat et 
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du centre de ses intéréts. Si ces deux facteurs se trouvent dans deux pays différents, 
la prépondérance devrait étre accordée a la demeure. Par contre, l’influence de l’élé- 
ment subjectif (l’intention de l’individu de considérer un lieu comme son domicile) 
devrait étre ramenée a un rOle tout a fait auxiliaire. Sil’on attachait trop d’importance 
a l’élement subjectif, on risquerait de faire de la notion du domicile une fiction, c’est-a- 
dire une abstraction de l’esprit, dans les cas assez fréquents ou la volonté de l'individu 
ne correspond pas aux faits, Cette intéressante tentative de synthése et de simpli- 
fication se termine par la proposition d’adopter la définition du domicile préconisée 
dans les projets de traités fiscaux concernant l'impét sur les revenus, élaborés sous 
l'égide de la Société des Nations. L’auteur reconnait a cette définition le mérite d'une 
objectivité scientifique. I] estime qu'elle pourrait servir de modéle 4 une unification 
législative, car elle écarte l’élément intentionnel et prend le “foyer permanent d’habi- 
tation’’ comme l’élement fondamental du domicile. 

L’analyse qui précéde permet de saisir le grand intérét de l’ouvrage de M. Molo- 
dovsky. L’envergure avec laquelle il a congu et traité son sujet donne a ce livre une 
portée générale. C’est a ce titre qu’il pourra certainement rendre de grands services a 
tous ceux qui, professionnellement ou pour leurs recherches scientifiques, sont amenés 
a se préoccuper de la détermination du domicile fiscal des étrangers dans un pays donné. 


JEAN ESCARRA 
Faculté de Droit de Paris. 


[The Stair Society.] Amn Introductory Survey of the Sources and Literature 
of Scots Law. By various authors. With an introduction by the 
Rt. Hon. Lord MAcMILLAN. Edinburgh: Printed for the Stair 
Society by Robert Maclehose and Co. 1936. Pp. xv, 486. 

As Lord Macmillan in his introduction points out, the first volume issued by the 
recently founded Stair society contains the first comprehensive survey of the sources 
of Scots law which has ever been assayed. Thirty-three authors have collaborated in 
its production and its appearance so soon after the inauguration of the society, which 
commemorates the first Viscount Stair (1619-95), the greatest of Scots institutional 
writers, reflects the highest credit on the assiduity and persuasive powers of the editor, 
Mr. H. McKechnie. The work, of course, is indispensable to every student of Scots 
law; each of the contributors has already won repute in the branch of the investigation 
allocated to him, and the volume serves to indicate the importance and originality of 
the system of Scots law. Its spirit is almost wholly judicial in tone, and no one, con- 
scious of the provocation conveyed by the condescending patronage of Mr. H. A, L. 
Fisher, will take exception to the incisive reference of Sheriff Black to the Scots as “‘a 
system of law from which England has borrowed a little and might with great advantage 
to itself borrow much more’”’ (p. 60). 

As a revised edition will doubtless be called for, and as Lord Macmillan wel- 
comes suggestions for it, it may be well to call attention to the lack of any intelligible 
principle of arrangement and of uniformity of treatment. The first article by Lord 
Thankerton follows almost entirely what was probably the primary intention of the 
society: it presents an interesting bibliography of the Scots statutes, and the only 
irrelevant, though interesting and instructive, matter deals with the interpretation 
and obsolescence of statutes (pp. 10, 11). Completely relevant are the articles of Dr. 
E. M. Wedderburn on style books and of Mr. Philip on constitutional law and history. 
Other writers again give brief but very interesting essays on the substance of the law 
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as well as its literature; those of the Albany herald on heraldic and peerage law serve 
as most useful reminders of how different in these matters Scotland is from England. 
Most literary in form and certainly not the least attractive is the essay on brocards by 
Lord Alness. The very title indicates the gulf between Scotland and England, where 
no one would dream of seeking maxims under this appellation, which is so familiar to 
the writer that he does not explain its origin. But we certainly need not grumble at 
being given more than is promised. The defect in arrangement is more serious, It is 
impossible to find any sound ground for a classification under native sources, non-native 
sources, indirect sources, and special subjects. We find, under native sources, practicks 
and institutional writers, but under indirect sources notarial protocol books and style 
books. Yet the latter are assuredly native, and of them Sir George Mackenzie (p. 301 

has written “‘styles were, by our practice, observed as statutes’, and “the Registrum 
Brevium is therefore looked upon to be the very foundation of the common law’’. Ob- 
viously in these styles we have the literary records of much of the common law, and to 
class them with brocades, vatican archives, and Scottish legal periodicals is very mis- 
leading. In the same way, Lord St. Vigeans’s article on custom is severed as a native 
source from the essentially relevant articles of Dr. Cameron on Celtic law and of Mr. 
Dobie on udal and allodial law, which are relegated to special subjects. Even within 
that grouping heraldic law is separated from peerage law by judicial administration 
and the law of nations, while peerage law divides the law of nations from jurisprudence 
and philosophy of law, though these two subjects are essentially bound up together in 
the only Scots writer who has made a distinctive contribution to either science, Professor 
Lorimer. A section on the contlict of laws is lacking, 

Most interesting to the general reader will probably be the examination by Dr. 
Baird Smith of the influence of Roman and canon law on that of Scotland; Professor 
Girvan's account of the introduction of the feudal system, which as in England de- 
veloped and transformed native tendencies, both Anglo-Saxon and Celtic; and Mr. 
MacGillivray’s sketch of the influence of English on Scots law, which he regards with 
the utmost benevolence (p. 222). It may be added that with growing knowledge on 
both sides Scots law unquestionably is aiding the development of English law, if less 
obviously. Lord Wark, writing on the law of nature as a non-native source, adduces 
the nobile officium of the court of session (pp. 254-5); but Lord St. Vigeans p. 166 
has already annexed it under the head of custom as a native source, and it seems with 
full justice, for this residuary discretionary power is best derived thence. Dr. Dickson's 
article on the privy council records gives interesting glimpses of the activities of that 
body, and of the many points in which it reminds us of the English council prior to 1641. 
Sir Thomas Craig (p. 93) seems, even earlier than Coke in England, to have denied 
legislative value to ordinances made in council. It is noteworthy that Mackenzie's 
denial to it of the power to remit capital punishments is inconsistent with the case of 
Reidpeth (p. 86) which reveals the power in full operation in respect of adultery, as well 
as minor ofiences, 

It may be added that the acquisition of territory, as in the case of Orkney and 
Shetland by the operation ot forfeiture of a pledge, is not, as Lord Macmillan suggests 
(p. x), unique in international law; in 1903 Sweden renounced her right to redeem 
Wismar, pledged in 1803. Nor is the interpretation of Saxon folkland by Vinogradoff 
as final as Mr. Dobie (p. 465) thinks, for the whole issue has been reexamined in a very 
polemic article by Mr. Turner in Historical Essays in Honour of James Tait (1933, pp. 
357f7.). Finally the lack of an index is most regrettable, for there is inevitably a good 
deal of overlapping, and in any case the table of contents is quite inadequate as a 


subject-index. 


A. BERRIEDALE KEITH 
University of Edinburgh. 








Reviews OF Books 161 


The Extentes of Guernsey 1248 and 1331 and Other Documents relating to 
Ancient Usages and Customs in that Island. By Sir H. DE Saus- 
MAREZ. Guernsey: Guernsey Press Co. 1934. Pp. vi, 162 (24-8, 
39, 40, 53, 54, 57-126 are duplicated, 55 quadruplicated). 

The seigneur of Sausmarez has clearly performed a work of love in editing for the 
Guernsey society the extentes of 32 Henry III and 5 Edward III, which afford much 
interesting information on the rights of the king of England in the island. The extentes 
are mainly concerned with the profits to be derived by the sovereign from his possession, 
but they also give information on certain points of constitutional interest. Very val- 
uable light on their terms and on matters not fully dealt with in the extentes is thrown 
by two further documents which the editor has included: the first an account of the 
rights of the king and of the people dating from c. 1274, and the second the Précepte 
d’ Assise of 1441. The extente of Edward III and the Précepte d’ Assise were confirmed 
as an integral part of the law of the island by Elizabeth in 1583. There is given also a 
roll in Anglo-French which was drawn up as a guide to those charged with the extente; 
it is valuable as throwing light on the nature of the enquiries made and the answers 
given, The rendering into English of ancient documents in Latin, Norman-French, 
and Anglo-French, rich in technical terms and far from lucidly composed, has been 
not at all easy, and sincere thanks are due to the editor for the care and competence 
with which he has performed his task. 

One or two points of general interest may be noted. ‘Though the Channel islands 
fell to the king as the remnant of the duchy of Normandy, the documents abundantly 
show that he held them as king, not merely as duke; there is nothing parallel to the 
relationship of the Hanoverian kings who really held Hanover as kings thereof, not as 
kings of the United Kingdom. In entire harmony with this is the fact that the people 
of the island petition not merely the king in council, but also the king in parliament 
(p. 49). It is curious that the privy council in 1935 should have revived the old error 
which holds that oversea territories could not or did not petition parliament but the 
council (British Coal Corporation v. The King, |1935] A.C. 500). There is nothing in 
the documents printed to show that the bailiff was appointed by the custos (p. 9). He 
appears solely as the king's officer, though he has to agree with the custos as to his fees, 

A few corrections are possible. The rendering (p. 40) of ‘‘il fet ses merchis de 
lasise e doivent estre fetes par les jures a celes de toz les autres plez’’ as referring to 
preliminaries of the assize is impossible; it is clear that the reference is to amercements 
being fixed by the jurats, as in other texts (pp. 73, 101, 126, 145). On page 124 ‘‘de 
redditibus solutis’’, in the extente of 1331, is rendered ‘‘quit rents’; but the newly 
printed roll (p. 55C) has ‘‘des rentes resolutes’’, and the sense must rather be ‘‘returns 
which have been released"’. This explains why the sworn testimony declares that 
none was known; evidently the king insisted sharply on all his rights; indeed as regards 
the Sausmarez family he seems to have exercised a right of ward denied by the extente 

p. 14). The note on page 28 (n, 12) misses the point; the king taxed salt fish exported to 

his enemy, thus making profit for himself and allowing his subjects to earn money in a 

truly medieval style; to permit trade with the enemy was then regular, if it paid. Nor 

was there any question (p. 44) of a levy to rescue an imprisoned king of untrained 

islanders. The reference is simply to the famous obligation of Magna Carta, c. 12; 

the aid is due from the whole island to redeem the royal person if imprisoned; the cus- 

toms of Normandy recognize a like right of the seigneur if captured in war in service 
of the king. The term ‘‘de feodo invadiato” (p. 28) is, doubtless by inadvertence, 
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explained as referring to a feud as ‘‘not recoverable on redemption of the mortgage”’. 
It means, of course, that the feud is held on mortgage, not in absolute ownership, and 
therefore is recoverable if the sum lent is repaid. 

A. BERRIEDALE KEITH 
University of Edinburgh. 


La clause d’inaliénabilité ou ‘‘Restraint on Anticipation’ dans le régime 
des biens entre époux en droit anglais: Contribution a l'étude du 
régime matrimonial en droit comparé. Par B. BERNoT. (Publica- 
tions de I'Institut de Droit Comparé de |’Université de Paris (lre 
série). Collection d'études théoriques et pratiques de droit 
étranger, de droit comparé et de droit international, sous la direc- 
tion de H. LEvy-ULLMANN.) Paris: Librairie Arthur Rousseau. 
1934. Pp. 151. (25 /frs.) 


The monographs upon numerous aspects of English, and other foreign systems of 


law, issuing under the inspiration of Professor Lévy-Ullmann from the institute of com- 
parative law at Paris, of which this brochure is the forty-first, are calculated to fill an 
English lawyer, | cannot speak for my Canadian colleagues, with a sense of humiliation. 
How many young English lawyers could be found to write a treatise of 150 pages on, 
say, the ‘régime dotal’’ in French law which even a French lawyer could read with 
profit ? 

It is not, of course, to be expected that Dr. Bernot should have accomplished his 
journey through a jungle of English case-law without falling into some of the pitfalls 
which the English law, like the English language, lays so plentifully for the foreigner. 
A good instance can be found quite early in his work in his discussion of Wright v. Wright, 
(1862) 2 J. & H. 647. His account of that case reads as follows: ‘‘Dans Wright c. 
Wright la légataire, non mariée, avait vendu des immeubles A elle légués avec restraint 
on anticipation et avait acheté des valeurs mobili¢res. Elle se maria et son mari disposa 
des valeurs. A la mort de celui-ci, elle assigna ses trustees en remboursement du prix 
des valeurs. I] fut jugé qu’en transformant les biens du (rust, elle avait éteint le separate 
use et le restraint on anticipation et que, par conséquent, son mari n'avait fait qu'user 
de ses droits maritaux qui subsistaient dans leur intégrité.”’ 

Apart from some minor misstatements of fact, which are immaterial, this account 
of Wright v. Wright, by stating that the action was brought against the married woman's 
trustees, misses the whole point of the case. Mrs. Wright had never had any trustees, 
the original stock (it was not an ‘‘immeuble’’) having been left direct to her. If she 
had had trustees and they at her request had sold the original stock, and reinvested in 
other stocks, unauthorized by the trust, there could be no doubt that the equitable 
doctrine of tracing would have applied, and the separate use and restraint would have 
attached to the substituted property. But a sale which when effected by the trustees 
would have been ‘‘traced’’ and deemed but a change of investment, when effected by 
a spinster, who was so to speak trustee for herself, put an end to the restraint, for the 
purchase-money became absolutely hers, and the equitable doctrine of tracing had 
no application. I have cited this instance of misinterpretation at length because it 
bears on a confusion which is very likely to overtake a foreigner trying to master the 
English law of trusts, and from which Dr. Bernot's treatment of the subject is not free, 
viz. that because a woman's interest under a settlement is made subject to a restraint 
on anticipation and is inalienable, the trust property itself becomes inalienable. Thus 
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when Dr. Bernot comes to compare the extent of the inalienability of “‘biens dotaux’’ 
under French law on the one hand, and of property subject to a restraint on anticipation 
on the other, he speaks of the latter as being inalienable alike by the wife and by her 
trustee, except that the court can authorize a sale if it appears to be in the interest of 
the wife (a reference presumably to the Law of Property Act, 1925, s. 169), and he 
compares this almost complete inalienability with the numerous circumstances in which 
the husband can alienate the ‘‘biens dotaux’’, with or without ‘‘autorisation de justice’. 
But what between the provisions of the Settled Land Act as to real property, and the 
ordinary powers of trustees of personal property as to changes of investment, it is a most 
unusual thing for trust property to be inalienable, even though the beneficiary is a 
married woman restrained from anticipation; and so far as immovables are con- 
cerned the Settled Land Act is actually more elastic than French ‘‘régime dotal’’. 

The inalienability of the wife’s interest is, as I understand it, as absolute under 
the ‘‘régime dotal” as under a restraint on anticipation, being only mitigated in either 
case in very special circumstances by statutory provisions, such as the Bankruptcy 
Act, 1914, s. 52, or Art. 1556 of the Code Civil. 

It is probable that if the fifth chamber of the Tribunal civil de la Seine in the inter- 
esting case of Doeuitllet c. Betts-Brown, cited by Dr. Bernot, had realized that a restraint 
on anticipation is not, for the reasons stated, ‘‘en opposition certaine avec le principe 
de la libre circulation”, it would not have held that it was, as an English lawyer would 
say, ‘contrary to public policy”, and therefore void in France, though contained in an 
English settlement. 

Such criticism must not detract from the admiration due to Dr. Bernot for the 
skill with which he has grasped the main outlines of the law on restraints, and translated 
them with the greatest felicity into French, nor for the admirable insight with which 
he has traced the history of this curious institution, and assessed the advantages and 
perils which beset attempts to protect women against what the Roman jurists ungal- 
lantly termed their ‘‘imbecilitas’’. Dr. Bernot speaks in his concluding chapter of the 
extreme favour which the restraint still enjoys with fathers of families and lawyers; 
but he tempers this statement, which experience in English practice would not have 
supported, with a suggestion that the time is perhaps close when it will be abandoned 
in view of the moral and intellectual progress achieved by women. This abandonment 
was closer than he thought, and has already been achieved by the Married Women and 
lortfeasors Act, 1935. 

G. R. Y. RADCLIFFE 
Law Society's Hall, London. 


Year Books of Edward II, Vol. XXI. 10 Edward II. A.D. 1316-1317. 
Edited by M. D. LeGGr and Sir W. Ho_pswortu. (Publications 
of the Selden Society, vol. LIV for the year 1935.) London: 
Quaritch, 11 Grafton Street, W. 1935. Pp. xlvii, 270. (52s. 6d.) 


With the present volume, which contains the cases argued during Hilary, Easter, 
ind Trinity terms, Miss Legge and Sir William Holdsworth bring to a close their edition 
of the reports for the tenth year of Edward II. As in their Michaelmas term volume, 
the text and translation are the work of Miss Legge, to whom we are again indebted 
for a philological essay, this time upon the relationship between Anglo-Norman and 
Law-French; the notes on the cases are from the pen of Professor Holdsworth. As 
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concerns the subject-matter of the cases, there can be little to add to what is said in 
the introduction. Berners v. Berners (pp. 106, 159) aptly illustrates Maitland’s obser- 
vations upon the later history of the assizes: as the terms ‘‘free tenement”’ and “‘dis- 
seisin’’ become more and more definite, the pleadings in assize become in turn more 
complicated and colourable to permit the fixed question put to the jury to be evaded. 
At an earlier date, as F. Joiion des Longrais has shown, the variable content of these 
terms as used by the recognitors led to the same equitable result which Bereford sought 
to reach in the present case, and rendered unsuccessful attempts to rely upon possession 
to the complete exclusion of title. Three cases (pp. 45, 74, 198) indicate that despite 
the king’s many procedural advantages, his claims, just as those of private persons, 
were judged according to law. During the year under review he brought without suc- 
cess three writs of quare impedit to assert his right to present to livings, in the course of 
which Toudeby and Scrope argued that, since the king is always within age and no time 
runs against the king, prior presentations could not affect his right. In each case he 
was properly left to his proprietary action. Two cases (pp. 18, 198; 109) show that 
the court did not favour the defence of wager of law and admitted it only in the absence 
of evidence other than the assertions of the contending parties. To Scrope’s statement 
of the law the reporter appended a note—‘‘Of which the contrary has often been seen’’ 
and it is significant that fifty years later the citizens of London, a mercantile community, 
obtained a statute (88 Edw. III, stat. 1, c. 5) preserving their right to wage law as a 
defence to debts claimed on the evidence of a merchant’s account book. The cases 
and the statute are indicative of the divided opinion upon the value of this form of trial 

We must not expect the cases of the tenth year to differ widely from those of the 
earlier years of Edward’s reign which, during the past thirty years, have been carefully 
worked over, discussed, and utilized by many hands. In the main, the cases printed 
here can serve only to sharpen lines already present in our picture of fourteenth-century 
law, and though we are grateful to Professor Holdsworth for pointing out the distinctive 
features in the cases, he could not avoid finding (as his footnotes attest) that many 
problems raised by cases in these terms already had received adequate treatment, 
notably in his history. The need for comment upon the cases has been questioned 
elsewhere (50 Law Quarterly Review (1934), at p. 578) but Professor Holdsworth includes 
in his section of the introduction a reply to recent suggestions for change in the standard 
Selden society year book form. Upon the Edward II series it is hazardous to pass 
final judgment, but the problem presented by the Henry VI and Edward IV series is a 
distinctly different one, and it may well be that a form other than that adopted by Pike 
for the year books of Edward III and by Maitland for those of Edward II would prove 
preferable. Professor Holdsworth himself makes the point that the historian must be 
able to read year books in large quantities, but at the present rate and form of issue 
the prospect of a complete collection is a century and more distant, and during the 
interim reference must perforce be made to the poor text of the vulgate. There is 
much to be said for printing from the manuscripts and without translation an adequate 
French text, and the appearance of Miss Shanks’s Dictionary of Anglo-Normal Lega! 
Terms, now scheduled among the volumes in preparation, will perhaps encourage the 
society totake this step. In the opinion of the writer, the risk of expending scholarshiy 
without equivalent return is a quite real one; the remarks of the reviewer of an earlie: 
Selden society volume (50 Law Quarterly Review (1934), at p. 46) deserve serious 
consideration. 


S. E. THORNE 
Northwestern University School of Law, 
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La coutume en droit des gens d'aprés la jurisprudence de la C.P.J.J. Par 
J. HAEMMERLE. Paris: Librairie du Recueil Sirey. 1936. Pp. 
236. (20 frs.) 

In writing this book M. Haemmerlé has set himself a difficult task. For the most 
part the law of nations is a customary law, but it is not in the jurisprudence of the 
permanent court that this characteristic is most in evidence. Except in the Lo/us Case, 
the issue before the court has always been the interpretation of words in a treaty or 
other document, and there has been but little opportunity to seek the aid of custom as 
an immediate source of law. Undeterred by this difficulty, M. Haemmerlé has minutely 
analysed more than a score of judgments and advisory opinions, extracting from them 
those passages which indicate a reliance upon custom or practice as part of the ratio 
decidendi. The general result of this analysis is to emphasize the part which custom 
may usefully play in the elucidation of ambiguous texts. The practice of municipal 
tribunals has already taught us that words can find a meaning only in the context of 
experience, and in relying upon custom as a guide to interpretation the permanent court 
has been following a well-trodden path. 

The Lotus Case is of particular importance, not only from the author's special point 
of view, but for the light which it throws upon the problem of the proof of international 
law. Who shall decide when customs disagree? The real issue was to determine where 
the burden of proof lay. Was it for France to prove the existence of a rule which 
Turkey had broken, or was it for Turkey to prove the existence of a rule which authorized 
her to assume jurisdiction over the case? In the result the deciding half of the court 
held that the burden of proof lay upon France, and that France had failed to prove the 
existence of an universal practice which negatived the Turkish claim. A custom followed 
by a number of powers was not binding upon those who did not choose to accept it. 
If this be so, the proof of any rule of the law of nations will be indeed difficult, since 
the judgment seems to imply that the existence of dissent negatives the existence of a 
positive rule. 

It could be wished that M. Haemmerlé had dealt more fully with this difficulty. 
In a short section he treats it very lightly: ‘‘La question des rapports de la coutume avec 
une autre coutume ne souléve pas beaucoup de difficultés. En fait une coutume générale 
peut se trouver en opposition d’une part avec une coutume a portée restreinte, respectée 
par un ou plusieurs Etats, d’autre part avec une autre coutume générale. Dans l'un 
et l’autre cas le conflit se présente et se résoud de maniére trés simple."’ After dealing 
with the case of conflict between an international and a municipal custom, he takes up 
the problem of a conflict between two international customs and solves it by the following 
formula: ‘‘Si la régle posée par une coutume ancienne tombe en désuétude ou est 
supplantée par une régle différente nettement établie par une coutume nouvelle, c’est 
que la régle ancienne ne s’harmonise plus avec l'état nouveau de la conscience juridique 
internationale et dés lors la coutume nouvelle est seule obligatoire puisqu’elle seule 
bénéficie de l’appui de l’opinio juris.” But who is to decide the content of the opinio 
juris, and what is to happen when the conflicting customs, as in the Lofus Case, are 
contemporaneous? M. Haemmerlé’s formula clearly raises more difficulties than it 
solves. The concluding paragraph of this section indicates that he has some sense 
of these difficulties, but he takes refuge in the suggestion that the permanent court is 
the body best qualified to solve them. He does not offer any guidance which may help 
the court in the discharge of that task. 

In general, it is fair to say that M. Haemmerlé’s book is weakest on the theoretical 
side. His analysis of the decided cases will be of interest and value to many readers, 
but the discussion of questions of principle is both short and superficial. Sometimes 
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this inadequate treatment of doctrine leads him to strange conclusions. Thus we are 
told (p. 193) that a treaty which contravenes a general custom is ‘‘juridiquement nul”’, 
and this drives him to maintain, though without detailed argument, that the declaration 
of Paris and the Hague conventions ‘‘n’ont fait que codifier en les précisant des coutumes 
préexistantes’’, Conversely we are told that the development of custom can abrogate 
treaty obligations, and that the war in Abyssinia has thus made an end of the Hague 
conventions which prohibited the bombardment of undefended places: ‘‘Ainsi les traités 
qui proclamaient le principe du non bombardement ont perdu toute efficacité et ont 
été abrogés par une coutume contraire, parce que sous l’empire des nécessités de la vie 
internationale, une évolution s’est produite dans la conscience juridique des peuples, 
et la coutume contemporaine a acquis l’appui de l’opinio juris au detriment du traité, 
qui dés lors n'est plus obligatoire’ (p. 198). If this be so, the best way to get rid of an 
inconvenient treaty is simply to break it, and then rely upon ‘‘la conscience juridique 
internationale” to see you through the trouble. Machiavelli taught much the same 
doctrine in the eighteenth chapter of The Prince, but he was compelled to put it much 
more bluntly, for ‘‘la conscience juridique internationale”’ had not been invented in his 
day. Perhaps M. Haemmerlé’s German readers may welcome this encouragement from 
an unexpected quarter, and there are others who will find comfort in the thought that 
the opinio juris now favours the return to barbaric methods of warfare. 


H. A. Smita 
London School of Economics. 


Le régime parlementaire anglais contemporain. Par P.-H. SIRIex. 
Préface de M. A. Mestre. (Institut de Droit Comparé de 
l'Université de Paris, Série de monographies de droit public, IV.) 
Paris: Librairie du Recueil Sirey. 1935. Pp. iv, 247. 

This competent study of the working of the modern British parliament is apparently 

a dissertation for a degree at Oxford. It is not an exposition of law, but is a survey 

of institutions in the best manner of the rather formalized school of political science. 

The author has made good use af the standard books, he has read some of the more 

important political biographies, and he has used blue books, parliamentary debates, 

and newspapers. On the whole, he avoids taking sides, and for the most part he states 
fairly the various points of view. He is, however, less fair to the labour party than 
he might be. Some of the disquisitions on pages 58-60 and a few remarks on other 
pages (e.g., pp. 60, 70, 99, and 240) might have come out of The Times, but are more 
probably the result of unconscious bias and of study in the cloistered seclusion of an 
ancient university. The author has, too, a singular belief that there is some connexion 
between aristocracy and the peerage. This duly appears in Professor Mestre’s preface, 
where, stated rather more baldly, it appears rather stranger than it does in its original 
background. Also, M. Siriex lays greater stress upon the liberal party than most 
political observers are now prepared to give. The book was written before the general 
election of 1935, but even in 1934 it was fairly obvious that England had at last returned 
to the two-party system with all the qualifications that that system has implied; and 
above all with the qualification that besides the two main parties there are smaller groups 
which may, in process of time, fuse with the larger parties, like the Peelites, the liberal 
unionists and the national liberals, or be the basis of new major parties like the old 
radicals and the labour party at the beginning of the present century. The present party 
alignment is not abnormal, as the author seems to think, but quite normal. The con- 
servative party is trying to renew its youth, as it has done before, by the absorbtion of 
more radical elements, and the two-party system is functioning with its usual efficiency 
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after fifteen years of confusion. One other major point of misapplied emphasis should 
be mentioned. M. Siriex appears to think that the labour party is different from its 
predecessors in that it is more revolutionary and is founded upon ‘‘class’”’. In the 
context of to-day it is no more revolutionary than was Gladstone in his own day; and 
a greater appreciation of the nature of the labour party would probably have persuaded 
the author that the labour party will never secure a majority, and knows that it will 
never secure a majority, until it convinces a substantial section of the lower middle 
classes. It is, of course, a ‘‘class’’ party; but so was the liberal party when it really 
existed. 

These are, however, matters of emphasis. On the whole, the comments of the 
book are acute. The author rightly draws attention to the supremacy of the cabinet. 
Here again he slightly exaggerates the change; a detailed study of nineteenth-century 
political history shows how rarely in fact the house of commons has overthrown a 
government—the last real and undoubted example was in 1866. The stricter party 
alignment is not the only explanation; and one may be surprised that a Frenchman 
should ignore the potency of the weapon of the dissolution. Nevertheless, the book 
should do much to clear away some of the continental misconceptions about the British 
system of government. The truth is that such continental democracies as remain 
operate the representative system quite differently from the processes used in the 
United Kingdom and in the Dominions. 

W. Ivor JENNINGS 
London School of Economics. 


Capacité de la femme mariée dans le droit del’ Amérique latine. Par J. G. de 
La VeGa. (Publications de l'Institut de Droit Comparé de 
l'Université de Paris (lre série). Collection d'études théoriques et 
pratiques de droit étranger, de droit comparé et de droit inter- 
national, sous la direction de H. LEvy-ULLMANN.) Paris: Librairie 
Arthur Rousseau. 1933. Pp. 339. (35 frs.) 


Just as in the common law a woman on her marriage lost her personality, so in 
most of the civil law systems, she was held to be under the guardianship of her husband 
and to be incapable of making legal transaction. Through the Spaniards, this system 
was brought to Latin-America and, since it fitted in perfectly with the social conditions 
of the early nineteenth century, it was retained in the codes of all the Latin-American 
countries, The same forces which led to the emancipation of women in North America 
and Europe, are now working in Latin-America, with different degrees of success in 
different countries. While the old incapacities were almost entirely abolished in 
Panama, Mexico, and a few other Central American countries, they are still upheld in 
Bolivia, Peru, Uruguay, Paraguay, and Venezuela. A third group of countries (Argen- 
tina, Columbia, Cuba, Chile, Ecuador, and Brazil) have introduced partial reforms. 
Dr. De La Vega, a graduate in law of the University of Cartagena (Columbia) and a 
French docteur en droit, gives both a clear survey of the developments in the various 
countries and of the present state of their laws. He concludes with detailed suggestions 
based on a careful comparison of the modern systems of the European continent. His 
well-reasoned judgment is that the system of the German and Swiss codes, which, 
though abolishing the disabilities of married women, assign different tasks in the marital 
union to husband and wife, is preferable to a system of a complete mechanical equality. 


MAX RHEINSTEIN 
University of Chicago Law School. 
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La formation du mariage dans le droit des Etats-Unis: Essai de synthése 
du droit des états particuliers: Etude de droit comparé. Par W. J. 
BROCKELBANK. Avant-propos par J.-P. NIBOYET. (Publications 
de I’Institut de Droit Comparé de |’ Université de Paris (lre série). 
Collection d'études théoriques et pratiques de droit étranger, de 
droit comparé et de droit international, sous la direction de H. 
Lévy-ULLMANN.) Paris: Librairie Arthur Rousseau. 1935. 
Pp. 477. (60 frs.) 


A good many books have been written in various European languages attempting 
to explain to interested Europeans the ways of American life. Most of these books 
were written by European observers who had spent a more or less extended period of 
travelling in the United States. Mr. Brockelbank has set for himself the task of speak- 
ing to Europeans as an American, and, being a lawyer, he has chosen American law 
as the medium through which to express the American national character. Indeed, 
next to a nation’s literature, the law is probably the clearest mirror of a national char 
acter. That it has not more widely been used for such purposes can be explained only 
by the difficulties of the task. Mr. Brockelbank is unusually well equipped for it 
Being not only an American law professor, he is also a member of the English bar and 
a French docteur en drow, besides being, as is evident, a keen observer of life. The law 
of marriage seems also particularly well fitted for the task to which the author has set 
himself. He has further limited his field to a discussion of the formation and pre 
liminaries of the marriage status. He justifies the exclusion of the legal incidents 
of the marriage status by means of a short survey which leads him to the conclusion 
that their importance has been considerably reduced in modern American law, a fact 
to which he properly ascribes great social significance. A great merit of Mr. Brockel 
bank's book lies in his extensive bibliographies which not only refer to books and articles 
on American and French marriage law but also to the sociological literature on the 
subject and to the astonishingly great number of books and articles written in France 
on a variety of subjects of American law. 

In the first hundred pages, the author gives a condensed description of the history 
of marriage as a social institution in America from the colonial period to the present 
day, and a delightful comparison of American and French ways of wooing. The author 
contrasts the French idea of marriage as creating a relation between two families with 
the modern American pattern of marriage as concerning exclusively the two main actors 
who are responsible to no one but to themselves. When the author proceeds from this 
brilliant introduction to the main part of his book, he writes more on the level of a mere 
lawyer. The main part of his work is an excellent statement of the American law of the 
conclusion of marriage written for readers trained in French law. Mr. Brockelbank has 
succeeded admirably in the difficult task of translating American law not only into the 
French language but also French legal thought as well. In his method of looking at the 
American law from abroad, he discloses revealing insights which may profitably be read 
by American lawyers. The picture he draws of the principal lines of structure is 
illustrated just by so much detail as is necessary to give the foreign reader an idea of the 
variations caused by the case-law system, the political structure of the country, the 
differences of its geographic and social conditions, and the widespread courage to enter 
on experiments. On a few points, the author's statements need some qualification 
A discussion of the impediment to marriage created by a prior marriage still in force 
seems hardly complete if it does not refer to the presumption in favour of the validity 


of a subsequent marriage. This presumption has been carried to such length as to 
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uphold the validity of a later marriage where the party attacking its validity was unable 
to show that the prior marriage was not dissolved at some place unknown (Spears v. 
Spears, 178 Ark. 720; 12 S.W. (2d) 875), or has not been annulled (Lazarowics v. Laza- 
rowicz, 91 Misc. 116; 154 N.Y.S. 107), or was not invalid (Jn re Biersack, 96 Misc. 161; 
159 N.Y.S. 519). This presumption, which may be the necessary counterpart to the 
absence of any register of civil status (as to the importance of such a system for the 
prevention of bigamy, see the author’s excellent discussion at p. 278), results in legalizing 
a good many bigamous unions. The statement to be found in various New York 
decisions that in that state a marriage is invalidated by fraud just like any other contract 
and having its origin in the famous case of Di Lorenzo v. Di Lorenzo (174 N.Y. 
167; 67 N.E. 63; 63 A.L.R. 92) is no more than a dictum. On Professor Vernier'’s list 
of those states where the validity of a common-law marriage is doubtful (p. 252), New 


p. 234 


Mexico ought to be cancelled, since the supreme court of that state held, in 1934, that 
such a marriage was not to be recognized. 

In particular, the author has succeeded in rendering intelligible to foreign lawyers 
the bewildering maze of the American conflict of laws as to marriage and the almost 
unlimited possibilities it affords to frustrate the modest attempts to restrict individual 
freedom in marriage in the common interest. In the chapter on the conflict of laws, 
the author first discusses the rules as to choice of law, then those dealing with jurisdiction 
of the courts. He properly emphasizes the fundamental difference between these 
problems in his criticisms of the opinion held by Beale and Goodrich, who maintain 
that in annulment proceedings that state alone is held to have jurisdiction whose law 
determines the validity of the marriage. This doctrine, though certainly no longer 
justified to-day, is nothing but a remnant of the doctrine once generally held by the 
English courts: that no court can apply any other law than its own and that it ought 
not to exercise its jurisdiction where the application of the /ex fort appears unjust for 
one reason or another. In such an order of ideas, which dominated the English courts 
down to the eighteenth century, the conflict of laws is replaced by a system of rules 
on jurisdiction. The present situation as to divorce and as to actions referring to land 
cf. British South African Company v. Companhia de Mogambique, |1893) A.C. 602) is a 
remainder of this once general system, whose influence is also still visible in the funda- 
nental principles of the Restatement of the Conflict of Laws. Some reference to these 
iistorical antecedents, unconscious though they may be to present-day American 
iwyers, might have been helpful in bringing the American conflict of laws nearer to 


I 
I 
| 


the understanding of foreigners. It also seems that a discussion of the jurisdiction 
of the courts that fails to refer to the doctrine of forum non conveniens might create 
somewhat misleading impressions. Mr. Brockelbank concludes the part on the conflict 
of laws with a recommendation for American lawyers that they become better ac- 
quainted with French private international law. That a knowledge of the great French 
traditions would be stimulating on this side of the Atlantic, is beyond doubt. The 
French contlict of laws no longer represents, however, the most fruitful lines of European 
thought. The German conflict of laws, liberating itself from the logistic tendencies 
which frequently narrow the outlook of the French scholars, has entered on new paths. 
Paying more regard to the adequacy of the results than to logical consistency, the new 
German doctrines and methods seem to possess more suggestive possibilities for Ameri- 
can study. 

The legal discussions, interspersed with shrewd critical comments on social facts 
and background, finally lead the author to the statement that the United States, in his 
opinion for the first time in history, consciously attempts to conceive of marriage as a 
union based primarily on love between two absolutely equal partners. It follows that 
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America ought to, and actually does, dissolve the union where this foundation has 
vanished: ‘‘Instead of regarding marriage as an institution fixed once for all in each of 
its elements and then revolting against it, Americans have set out to transform marriage 
in the attempt to adapt it to the new conditions of modern life.’’ The author is well 
aware that such a conception will ultimately lead to two entirely different types of 
marriage: ‘‘sterile’’ and ‘‘fertile’’. 

One problem remains unanswered: How is it possible that the American law of 
marriage is in so many respects out of harmony with those social trends and ideals which 
Mr. Brockelbank properly designates as characterizing actual American life? This 
fundamental problem of the American law in its entirety is only occasionally touched on. 
Yet it seems that this acquiescent acceptance of inconsistencies, which allows the law 
not only to remain in so unsystematic a state that it is a secret science of the lawyers’ 
guild but that it must also lag further behind social developments than the law of any 
other modern country, is one of the most significant traits of the American national 
character. It is this very trait which makes it so particularly difficult for foreigners 
to comprehend America. When this circumstance once is understood, the explanation 
of innumerable aspects of the American life and character follows. 

Max RHEINSTEIN 
University of Chicago Law School. 


Legislative and Executive Powers in Australia: Being a Treatise on the 
Legislative and Executive Powers of the Commonwealth and States of 
Australia under the Commonwealth of Australia Constitution Act. 
By W. A. Wynes. Melbourne: The Law Book Co. of Australia. 
Toronto: The Carswell Co. 1936. Pp. xxviii, 396. 

Australia has produced a distinguished company of constitutional lawyers, among 
whom Sir John Quick and Dr. Donald Kerr have written treatises on the distribution 
of legislative powers which have proved invaluable guides for students in studying the 
law reports. It is a pleasure to welcome Dr. W. A. Wynes as a worthy member of this 
accomplished group. Confining himself almost exclusively to the discussion of legis 
lative and executive powers in Australia, he takes his place with honour and scholarship 
asa writer of distinction. His work discloses throughout a faculty for reasoned criticism 
which is clearly the product of an acute legal mind fully acquainted with his subject, 
which is surveyed up to January, 1936. Indeed, we find no case of any importance 
omitted, except perhaps Robinson vy. South Australia, which might well be added to 
those in the note dealing with discovery inspection and particulars against the Common- 
wealth or a state (p. 326). The comprehensiveness of the discussion is one of the most 
admirable features of a volume which discloses penetrating analysis, while a respectful 
inclination to disagree with judgments is refreshing. The distinguished author also 
possesses a capacity for looking into undecided points; and it must afford him pleasure 
to find that his reasoning in favour of federal control over broadcasting has been accepted 
by the high court in Rex v. Brislan: ex parte Williams. Frequent references to Canadian 
and American cases add interest to the discussions; and in this connexion the author 
is to be congratulated. In a new edition the word ‘‘provinces” (p. 5) should be cor- 
rected, while the statement of the residuum of legislative powers in Canada is somewhat 
too categorical on the balance of judicial interpretation. The question of delegation 
in the United States is also dealt with in too broad terms (p. 20). It is true that the 
statement is somewhat modified later on (pp. 125-6); but we submit with respect, that 
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the modification is hardly sufficient (cf. Union Bridge Company v. U.S.A., (1907) 204 
U.S. 364); and the rule laid down by Marshall C. J. as long ago as 1825 (Wayman v. 
Southard, 10 Wh. 1, 42) has been followed and extended and supported by the supreme 
court. It is interesting to follow Mr. Wynes’s discussion of the treaty-making power 
to which he assigns practically full powers to implement by federal legislation. An 
interesting discussion of the international position of the Commonwealth and states 
and of the Statute of Westminster, while somewhat cursory and certainly severely 
legal, adds worth to a volume which is a valuable addition to the library of the student 
and practical lawyer. For the jurist and comparative lawyer, however, it is unsatis- 
factory. There is little here of jurisprudence—social or otherwise. We havea survey, 
extraordinarily complete and accurate (something seems to have gone wrong in the 
text at p. 37 in the summary of James v. Cowan, {1932] A.C. 542) of general consti- 
tutional principles supported and validly deduced from judicial interpretation—and this 
is of distinct value, even though at times the distinguished author does not entirely 
succeed in cutting a clear path through the mazes of judicial undergrowth. It is true, 
perhaps, that an author cannot easily rise above the nature of his material; but we miss 
discussion of the forces at work in the processes of interpretation, of the possibilities, 
demands, or necessity for reform, of how far the constitutional law adequately serves 
Australian society. We look to Australia to continue the traditions of the late Sir 
William Harrison Moore, and we trust that from the University of Adelaide or of Mel- 
bourne there will come a companion volume which indeed Dr. Wynes might well write 
himself. The publishers are to be congratulated on the format of the book which is 
provided with every facility for reference. The addition of the Australia Constitution 
Act would be welcomed. 


W. P. M. KenNneEpy 
Law Building, University of Toronto. 


The Institution of Property: A Study of the Development, Substance and 
Arrangement of the System of Property in Modern Anglo-American 
Law. By C. R. Noyes. New York and Toronto: Longmans, 
Green and Co. 1936. Pp. xiv, 645. ($7.50) 

Mr. Noyes's book will be welcomed as a vigorous addition to the literature of legal 
and economic thought. At times pedantic and difficult of access, the author examines 
the phenomenon of property both as a social or economic reality and as a legal con- 
vention. The book begins as a treatment of property under the Roman, medieval- 
English and Anglo-American systems and becomes, ultimately, an economic and juristic 
analysis of the modern property-structure. In pursuing these investigations, Mr. Noyes 
properly solicits the sympathy usually accorded to those who set forth on voyages of 
discovery. 

Cast in the current mould of realism, the book does not pretend to philosophic 
magnitude; on the contrary, the author is at pains to question the legal and 
economic classicism which seeks common denominators in differentiated systems. 

Nature exists in diversity, not in general principles’ (p. 5). Indeed, while not an 

absolute apologist for Professor Commons, Mr. Noyes is writing with a view to wider 

researches in institutional economics. The social institution, in the author's view, is an 
integer at least as vital to the economic calculus as the homo economicus; but institutions, 


unlike natural persons, are abstractions, invisible filaments, which clamour in the first 
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instance for qualitative analysis. The author singles out the institution of property 
for particular inquiry because he believes that ‘‘proprietary interests of various subtle 
and intricate kinds’ are ‘‘near to being the key to the working of modern business’ 
p. 31). The author may, however, estrange some lawyers by his view of juris 
prudence. Laws are conventions chiefly significant in that they affect, and are 
affected by, the social realities which feel their impact: it follows that jurisprudence 
is a proem to social or economic science. But, whatever his juristic views, Mr. 
Noyes here establishes clearly his quality as a legal anatomist. As an analyst he 
properly disregards the formal limitations of Professor Holland. Form is the costume 
of reality, and ‘‘the statement of the legal idea is one thing, its application another 
and the social reality behind it still a third. Each influences the other. We cannot 
safely ignore any of the three if we are to secure a definite and accurate analysis of the 
structure of property for purposes of economic science” (p. 24 
In his opening chapters the author considers the Roman property-structure, 

origin and development. Here his thesis rests largely on etymological foundations 
It attacks the Romanist position which regarded dominium as inherent, as the mani 


festation of a so-called ‘‘primitive instinct’’ (a phrase now in the index expurgatoriu 


of psychology); on the contrary, it arose out of a system of undifferentiated ‘‘pre 
property’’, a system characterized by the investiture of a familial head with fuse 
politico-domestic-economic power over persons and things. ‘‘If property is the separa 
tion of meum from tuum, then, as to individuals, within the early social unit, we see 
only the dim beginnings of such an idea—principally as to the chief, faintly as to the 
rest. If property is an institution of what we call legal character—that is, one which 
consists of a similar separation but between familiae—then, obviously, it could not have 
existed prior to the development of super-familial government and its law” (p. 12% 
English feudalism is treated in a more concise and less creative fashion; the subject is 
not carried much beyond Pollock and Maitland, But here, too, there is material wort! 
reading. The author contrasts with more than usual lucidity the collateral, or Romar 
with the lineal, or English, system of land-holding, and he provides a much-needed re 
examination of the doctrine of estates. Most scholars will sympathize with his insistence 
on the inadequacy of the purely ‘‘quantum”’ theory of estates. ‘‘In fact estates of 
ditferent quantities are only strictly co-existing to the extent that they are maintaine 


as present relations through various qualitative assortments of present rights’ (p. 283 


The author next considers current legal theory as to the nature of, and the relation 
between, property and contract; his major theme is that Roman theory, superimpos¢ 
upon an indigenous English property-structure, has prevented the development of any 
rationalized theory of divided property. The result has been, in the author's phrase, 
a “‘conflict of schematizations” (p. 285). Mr. Noyes deals in turn with complet: 
property, fractional property, equitable property, and contract in illuminating but 
conventional fashion. He coins a happy phrase, ‘‘social reservations from complete 
property’’, and subjects the trust-concept to illuminating consideration. Most notable 
is his treatment of the ‘‘credit-debt"’ as a proprietary subtraction from the field of 
contract. The credit-debt (a liquidated sum due under a contract) and the quasi-debt 
(a liquidated sum due otherwise than under a contract) Mr. Noyes regards as assimilat« 
to property. They differ from the conventional types of property only in that the 
subject-matter of the proprietary right is not singled out: they are in the nature of 
floating-charges against the generality of things which form the exigible property of the 
debtor. At this point appears, parenthetically, an article on modern American property 
law. Though the reviewer is not competent to pass judgment on the substance of the 
article, it seems less able than the other portions of the work, and not particularly 
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necessary to the developed theme. In any case, it is submitted, it should have preceded 
the account of modern juristic theory. In the last fourth of his book, Mr. Noyes 
reaches his objective: his purpose is to ‘‘see through to the substance of modern property 
is a social institution, and thereafter to endeavour to complete our analysis of the degree 
to which the scheme of legal facts and legal theories of the present day offers a true 
picture, or to what extent. . . this picture requires modification or new development in 
order to represent reality’’. 


In terms of function, Mr. Noyes sees in property, though not necessarily any 
particular form of property, an ‘‘essential condition of the social structure”; more than 
that, it is an inevitable part of the organization of government. Through the control 
of objects lies the road to the governance, at least economically, of man. In terms of 
structure, the author finds the real core of property not in persons, but in ‘‘funds”’, 
organic groupings of proprietary interests to which persons are attached by means of 
offices. Interests in funds may be, in the author’s usage, dominant, administrative, 
1 predominant: the interest of the ces/ui que trust is dominant; that of the trustee, 

(ministrative, that of the creditor, predominant. The result, diagrammatized (p. 504 

s an elaborate, complex, and inter-locking group of funds, to which natural persons are 
ttached in varying capacities, leading to the control of material and quasi-material 
bjects. 

rhe treatise—heavy, di. cuit, erudite—contains a mine of information on matters 

gal and quasi-legal; secreted also in its pages is a direct and irresistible challenge to 
he arrogance of law. Is there a smugness about law and lawyers which leads the latter 
) speak patronizingly of ‘‘mere custom’, and to regard the classical ‘‘social lag” as 
ymething organic and inevitable, worthy only of notation? But Mr. Noyes stops 
short with his challenge. How is the gulf to be bridged; how can the law best use this 
ouchstone of reality? 

E. Russe_t Hopkins 
niversity of Saskatchewan. 


Lhe Protectorates of South Africa: The Question of their Transfer to the 
Union. By M. Peruam and L. Curtis. London: Oxford Uni- 
versity Press. 1935. Pp. 119. ($1.75) 

Since these articles first appeared in The Times during the year 1934, little has 
happened concerning the transfer of the three native territories in South Africa from 
the British to the Union government. There has been no definitive statement of its 


intentions by the former, and no further emphatic appeal for transfer by General Hertzog 
subsequent to his original statement, on April 25, 1934, which set the ball rolling. After 





General Hertzog's visit to London in May, 1935, both parties have given more or less 
1gue indications that the two governments had agreed to co-operate, and the grant 
the Union of £35,000 towards the improvement of conditions in the territories, 
nnounced in the 1936 budget speech, must presumably be regarded as being the first 
stalment of this co-operation. A not unreasonable impression has, therefore, gained 
und in the Union that General Hertzog was met with a polite but firm refusal on 


isit to London and that the question of transfer has been indefinitely postponed. 
lo this extent the reasoned arguments advanced by Miss Perham and Mr. Curtis 
ve diminished in real value. Nevertheless they continue to be of interest and impor- 


ce to South African readers by reason of their authoritative and argumentative 
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character. They represent two English schools of thought on the issue with which 
is well for us to be acquainted. Miss Perham, arguing that transfer should be delayed 
takes the traditional British view, first encountered by South Africa in the days o 
Lord Glenelg: it is the view that the Union government treats its natives unfairly, an 
that the Cape application of the doctrine of ‘‘equal rights for all civilised men” shoul 
unconditionally supersede the other extreme of ‘‘no equality between white and bla 
in church or state’. It is to be feared that her views are too academic, too little ey 
dential of an intimate knowledge and understanding of the native and his relations 
the European in South Africa, to find acceptance in more than a very 
in this country. 

Mr. Curtis, arguing with a remarkal a f fact, insight 
an early transfer, not, however, becau ie approves of the Unio 
native, but because he considers that atment (which he ca 
would “improve” (that is, approximate osely to the traditional 
so-called ‘‘hberalism’’) if the British government were to display such profout 
in the Union 

lo the South African reader this attitu to the matter, too, can be ot 
persuasive ltorce. Space does not alloy a detailed criticism of his content 
with profound respect for Mr. Curtis's obvious sincerity and high qualification to speal 
the South African may yet well ask whether the Union native, urban or in the reserves 
is really so much worse off than his fellow Bantu in the high commission territories 
whether in point of fact the Union government has not been the only law-making or, 
in Southern Africa which has framed a native policy in the sense of a far-sighted, prit 
cipled line of action towards the Bantu, based upon a recognition of his semi- or un 
civilized state; whether the British attitude to the native has not been one of lack o} 
policy, one of drift, based upon the assumption that the native can understand an 
appreciate the democratic institutions of government, e.g., the franchise, developed | 
a civilization totally foreign to, and much further advanced than, his own; whethe 
Britain’s administration of the territories does not really amount to an absence of rule 
(as Mr. Curtis himself seems to suggest on p. 61); whether the lamentable Tshekex 
affair of some vears ago, the disclosures then made, and the course of action, still scarce 
explained, then adopted by the high commissioner, have ever found a parallel under 
Union administration; whether the so-called oppressive native legislation of the Unior 
was not the unfortunate but inevitable introduction to the policy of the segregation « 
white and black, and whether the latter is not in truth based upon a far clearer under 
standing of the wishes and needs, largely inarticulate, of the native inhabitants th. 
appears from the desire to transform the Bantu into a model European citizen; a: 
finally, whether, through the necessarily scant attention of Downing Street, the Brit 
territories have not been allowed to drift into a plight which—apart from their econ 
dependence— would render even an immediate transfer to the Union a sadly belated one 
and which could be arrested only by their being placed without delay under the truste« 
ship of men accustomed to dealing with the native as a human being, instead of th: 
distant supervision of a much-occupied government which has, elsewhere in the wor! 
afforded ample proof that the imperial factor is not one making for the happiness o 
uncivilized peoples brought under its sway. To none of these questions does eith 


Miss Perham or Mr. Curtis provide an effective repl 


W. J. vAN RoorEen 
Cape Town. 
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Internationale Strafgerichtsbarkeit. Von H. von WEBER. (VO6lker- 
rechtsfragen, eine Sammlung von Vortragen und Studien, Be- 
griindet von H. Pont und M. WENZEL, Herausgegeben von M. 
WENZEL, 40 Heft.) Berlin u. Bonn: Ferd. Diimmlers Verlag. 
1934. Pp. 176. (M. 8) 

Che German people, says Professor Weber, have been almost unaware of the move- 


ment going on ever since the war for the establishment of an international court o 


criminal justice. The main purpose of his book is to set before them the history and 





substance of the various proposals and a criticism of their merit. The reader will 
iccordingly find here a record of the long and ardent labours of jurists like Bellott and 
Pella, a summary and comparison of drafts prepared by the international law association 
ind the association internationale de droit penal, and an account of the inconclusive 
skirmishes which committees of the league of nations have had from time to witl 
the idea. An appendix gives the texts of the two drafts together: th the resolution 
sponsored by Baron Descamps in 1920. 

In his second chapter, Professor Weber examines the reasons urged for this addition 
to international institutions. The solution of conflicts of criminal jurisdiction, the 
achievement of uniform criminal law throughout the civilized world, and the trial of 


international criminals have always figured largely in the propaganda. All of these 
purposes our author very properly rejects. Conflicts of jurisdiction, he points out, 
hardly impede the prosecution of crime, they rather intensify it; a uniform law of crime 
is neither desirable nor possible, given the great spiritual differences which still separate 
the peoples; the trial and punishment of international criminals is best left to co-operat 

ing national authorities. 


It is when he comes to the prosecution of war crimes and to the sanctioning of the 
rules of international law with criminal penalties that Weber finds justification for the 
proposed court. National courts cannot be counted on for the impartial trial of offences 
against the laws of war committed either by their own or by enemy nationals. We may 
agree heartily at this point without, however, admitting that the fact justifies another 
international tribunal. To many of us the war of 1914-1918 will have demonstrated 
the utter futility of making rules for the conduct of hostilities and the expediency of 
concentrating all the energy we can muster upon the prevention of war. 


Phe sanctioning of international law with criminal penalties means the prosecution 
f states for aggression and for the non-fulfilment of legal obligations. Here the author 
returns to the subject of minorities, which, in something of propagandist fervour, he 
had irrelevantly tacked on to his discussion of war crimes. The abuse of minorities 
s indeed an example of the type of conduct which, in addition to violence against 
neighbours, might well be dealt with, in a thoroughly organized community of nations 


by prosecution, as distinct from civil proceedings, before an international court. 


This, however, again raises the fundamental question. How far from thorough 
our present international organization is has been made painfully manifest in recent 
months. Nations cling to their sovereignty with a tenacity which precludes submission 
to the civil jurisdiction of arbitral and judicial tribunals, or to the conciliatory offices of 
friendly powers or of the league. Submission to criminal jurisdiction, and to the 
execution of sentence in the event of conviction, would involve a sacrifice of sovereignt 
which, desirable as it clearly is, can scarcely be hoped for in any near future. 

Professor Weber presents a most meritorious examination of the elements of that 
international criminal law and procedure towards which a number of devoted lawyers 
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have toiled since 1918. His book has nevertheless failed to convince me that the league 
of nations has erred in deferring action, pending the solution of more pressing problems 
on all the proposals to establish a supreme court of crime for the world. 

P. E. CorBett 
McGill Universit. 


The Legal Process and International Order. By H. KELSEN. (The New 
Commonwealth Institute Monographs, series A, no. 1.) London: 
Constable and Co. [Toronto: The Macmillan Company of 
Canada.| 1935. Pp. 30. (60c.) 

William Ladd: An Examination of an American Proposal for an Inte? 
national Equity Tribunal. By G. SCHWARZENBERGER. Preface by 
J. B. Scotr. (The New Commonwealth Institute Monographs, 
series B, no. 3.) London: Constable and Co. [Toronto: The 
Macmillan Company of Canada.] 1935. Pp. xvi, 78. ($1.35) 

The Power of the International Judge to Give a Decision ‘‘Ex Aequo et Bono’’. 
By M. Hasicut. (The New Commonwealth Institute Mono 
graphs, series B, no. 2.) London: Constable and Co. [Toronto: 
The Macmillan Company of Canada.} 1935. Pp. xii, 88. ($1.35 

The Contribution of English Equity to the Idea of an International Equity) 
Tribunal. By W. FRIEDMANN. Preface by Sir W. HoLDsworth 
(The New Commonwealth Institute Monographs, series B, no. 5. 


London: Constable and Co. [Toronto: The Macmillan Company 
of Canada.] 1935. Pp. x, 84. ($1.35) 

Theory and Practice of International Policing. By H. WEHBERG. (The 
New Commonwealth Institute Monographs, series C, no. 1.) 
London: Constable and Co. [Toronto: The Macmillan Company 
of Canada.} 1935. Pp. 100. ($1.35) 


This series of monographs, got out by the new commonwealth institute, is peculiarly) 
timely in view of the anxious inquiry now going on all over the world into the defects 
of the existing international organization. The first four in the above list all tend to 
the same conclusion, namely that the greatest lack in the system so far achieved is a 
universal court of equity, where disputes which cannot be terminated by the application 
of international law as it now is would be settled in accordance with those general 
principles of justice to which positive law is never more than an approximation. Schwar 
zenberger, Habicht, and Friedmann find in such a court the solution of the problem o 
legislation and the correction of existing law between nations; while Kelsen goes so { 

s to maintain that there is no hope of the establishment, in any near future, of a centr 
tive power, and that the only practical way of progress in the international 
lies through the development of universal and compulsory arbitrat 
mn would not only define and make certain t] xisting law, but would 


| 


lecisions based on equity and thus produce namic body of rules cl 


t the changing needs of international societ' 
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The case made out in these pamphlets for an equity tribunal is a strong one. The 
permanent court of international justice interprets its function as that of applying, not 
changing or adding to, the law. Only by the express consent of the parties in each 
specific case will it exercise the power conferred by article 38 to decide ex aequo et bono. 
Where a dispute can be brought to an end by the definition of the legal rights and 
obligations of the parties, this tribunal leaves little to be desired. But the alleged 
justification of war is precisely that no peaceful means is provided by the community 
of nations for altering a situation where the present law subjects a state to conditions 
which have become unbearably inequitable. Within the state, this work is done by 
the legislature. Our authors see little hope for any corresponding authority in the 
international sphere; but they agree that a long advance in this direction could be 
made by a permanent court of equity, which Schwarzenberger, while manning it at 
least partly with non-lawyers, would set up as an independent division of the 
permanent court of international justice at The Hague. 

lo accept this thesis, we need not go all the way with Kelsen, who believes that 
the community of nations must pass through all the stages of political evolution which 
have produced the modern state. According to him, it is folly to attempt to disarm 
states and outlaw war before a central executive power, strong enough to secure obedi- 
ence to the judgments of an international court, has been established. The society of 
nations has not yet passed out of the stage of self-help and the achievement towards 
which we ought to be striving at the present time is the limitation of retaliatory action 
by individual states to cases where they have been empowered to act by judgment of 
an impartial court. 

Is it indeed impossible for humanity as a whole to learn from the experience of its 
national groups? May not our ever expanding knowledge of political history enable 
us to foreshorten the long and painful process which led from self-help to the reign of 
law within the state? Must we accept the disappointments of the last four years as 
final proof that the plan of 1920 for an international organization capable of securing 
peace with justice is many generations before its time? 

The last monograph in our list, that by Professor Hans Wehberg on international 
police, goes some way to answering these questions. A well-documented study of all 
the efforts hitherto made to administer limited areas, or to safeguard specific common 
interests, by means of international police, demonstrates that this institution is no new 
thing in international thought or even in practice, and holds out some hope that the 
nations of the world may not need centuries in which to take the rational step of provid- 
ing themselves with general protection against lawbreakers. 


P. E. CORBETT 
McGill University. 


The State in Theory and Practice. By H. J. LAskit. London: George 
Allen and Unwin. 1935. Pp. 336. ($2.25) 

Professor Laski sets out in this book, as in so many others before, ‘‘to discover the 
nature of the modern state’. He begins by stating his view of what the purpose of the 
state must be. He proceeds to show how far this sole justification of the state is realized 
in the capitalistic systems of the present. And he ends by predicting the coming of a 
new order, a socialist order in which, by one means or another, the valid purpose of the 
state will be fulfilled. What Professor Laski actually gives us is the plausible presenta- 
tion of a point of view. It isan important point of view, and no contribution to modern 
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political theory would be more welcome than a fundamental analysis of its claims. 
Unfortunately this is not provided by our author. He does not wrestle with his problem, 
he does not view it squarely in the light of historical trends and present necessities 
instead, he argues about it, and the argument is skilfully facile, never profound. What 
we are disputing is not Mr. Laski’s conclusions, certainly not his ideals, but essentially 
his methods. 

Let us illustrate. ‘‘My argument throughout”, says the author, ‘‘will be based 
upon a single assumption. I shall assume that the justification of coercive authorit\ 

. isin the measure of its effort to satisfy maximum demand” (p. 19). Has Mr. Laski 
iny criterion of maximum demand? _Isit possible that he does not realize the ambiguous 
character of his formula—a formula far less definite and less intelligible than the old 
phrase of ‘‘the greatest happiness of the greatest number’’? The state is justified only 
when it achieves maximum demand. The state, we are told later, cannot fulfil this 
condition except where men are equal. Equal or unequal, they demand different 
things. What again is maximum demand, and what psychological tester will provick 
Mr. Laski with an apparatus for measuring it? ‘‘The state must aim at satisfying the 
desires of all its citizens, and satisfying them in equal measure, unless it can demonstrate 
by rational argument [to whom?, to Mr. Laski?] that the good of those who are excluded 
from equal treatment is involved in this exclusion.” The same superficiality of treat 


ment runs through the volume. ‘‘The test of an economic system. . . is the test « 


ts capacit) to exploit to the full all the potentialit es o1its productive power” | 


What economic system, socialist or capitalist, survives this test? ‘The chance to thin} 
freely has always been a function of economic in leper lence”’ p. 210). Is free think 


encouraged in Soviet Russi On almost every page there are examples of undig« 


rgument, and frequently the statement is hast formle When, for examp 
Mr. Laski bethinks himself of the need to reconcile | icy of liberty with | 
Marxist position, he writes as follows: ‘‘When ‘fore, we say that the defence « 
liberty is a principle beyond all other principles, we must be careful to give our concept 
a precise meaning, Effective liberty cannot exist in any society where there is not 
merely a class interested in preventing its expression, but also both with the power 
do so and, in the last analysis, the capacity to use the authority of the state for this er 
pp. 209-10). It is surely time for Mr. Laski to give us again a book worth 
scholarship. He has been so much on the rostrum, and he is so effective a debati 
that the habit of it has crept into his writing. We are not so rich in political scientist 
that we can afford to lose one who has already won distinction in this field. 


R. M. Maciver 


Columbia Universit 


Patents and Gebrauchsmuster in International Law. Edited by | 
STRINGHAM. Madison, Wis.: Pacot Publications. 1935. Pp. 538. 


This is a curious compilation, the title of which is misleading. It has little to do 
with international law. What is described as an ‘‘introduction”’ turns out to be 
description of the organization and operation of the German patent office, translated 
irom an article by Georges Lainel, into which the editor interpolates notes in square 
brackets directing attention to mis-statements and adding to the information giver 
Chen follows the text of the international convention and a historical account of it 
development covering a hundred pages. The next hundred pages contain reprints ot 

] ] 1) 


papers inciuced 1 report on the United States patent olthice rade » the pres len 
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of the United States in 1912, again with interpolated notes by the editor. Another 
hundred odd pages are devoted in part to an anonymous discussion of gebrauchsmuster 
and an apparently somewhat abridged translation of part of the sixth edition of Dr. 
Hermann Isay’s book on the German law relating to gebrauchsmuster. ‘The next chapter 
is an anonymous one under the heading ‘‘International Patent Law” and extends to a 
further hundred pages. It opens with a well-deserved testimonial to the value of 
Dr. P. Ladas’s book published in 1930, The International Protection of Industrial Property, 
ind a disclaimer of any attempt ‘‘to duplicate or supersede what Ladas has done”’. 
lhe matter of the chapter is described as ‘‘a brief summary of several important topics 
. With stray notes for some of the smaller countries’. It is to be hoped that the 
accuracy and dependability of these notes are not fairly to be gauged from the page 
levoted to Canada. A large part of this consists in a quotation of what is described 
is s. 13 of the ‘Canadian Patent Act’’ but is in fact a quotation of a patent office rule 
which was rescinded in September, 1933. <A reference is also made to the fact that 
a Canadian patent is no longer dependent on the life of a foreign patent for the same 
invention as was formerly the case’’, a statement which is quite accurate but hardly 
relevant in 1935, having regard to the fact that the term of Canadian patents has not 
been dependent on that of a foreign patent since 1903. The book concludes with an 
elaborate list of the treatises and publications referred to in the text, and an index. The 
itter is very elaborate, running to sixty pages, and to those who consult the work would 
10 doubt be of great assistance as a guide to the odd bits of information which the text 


ontains 


©. M. BIGGAR 


Laws of Insurance, Fire, Automobile and Life: An Analysis of Cases in 
Cunadian, English and American Courts, and the Insurance Acts of 
the Provinces of Ontario, Manitoba, Alberta, Saskatchewan, British 
Columbia, Nova Scotia and New Brunswick. By E.S. M. WyMan. 
Toronto: Canadian Legal Authors. 1935. Pp. v, 342. 


[he object of this valuable work is to furnish ‘‘an analysis of cases and statutes 
which may be of some assistance to legal practitioners and insurance men in the bette: 
understanding and solution of the problems that usually confront them’’. It must be 
said that that object has been very satisfactorily met. The subject of insurance, 
especially perhaps automobile insurance, is not losing its importance; rather the reverse, 
ind a carefully written treatise like this will always be welcome. 

We are first given a discussion of the nature of insurance, in which it is pointed out 
that, except in life and accident insurance, the governing principle is that of indemnity. 
Then follows an account of the powers of the Dominion and provinces and those of 
insurance companies,. incorporated by either. The consummation of the contract 
receives due attention, as well as its duration, interpretation, and assignment. Chapter 
i deals with the premium, its payment and return, as well as creditors’ claim thereon 

1 certain cases of fraud, etc. Then comesa chapter on the agent, his position quoad the 
company and insurer, his authority, and the effect of his acts. Chapter iv on waiver 
ind estoppel is one of the most interesting and instructive; the author wisely refrains 
rom expressing an opinion as to the difference between them though he thinks there 


sa difference. Matters common to all kinds of insurance having been discussed, he 


isses to the particular kinds. 
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First, there is a survey of fire insurance, the necessity of insurable interest, an 
whether it must exist at the time of effecting the insurance, the right to insure of the 
trustee, the mortgagor, the mortgagee, the paid or unpaid vender, the purchaser, th« 
landlord or tenant, agent, consignee, bailee, efc. The amount of recovery receives 
competent treatment as do the doctrine of uberrima fides and the effect of conditions 
statutory or otherwise, waiver and fraud. Automobile insurance, a comparatively new 
but increasingly important branch of insurance, is next dealt with. It is largely stat 
utory, but many of the statutory provisions are but reiteration of common-law principles 
What is an insurable interest is in this kind of insurance often a difficult matter; and 
there are many circumstances of importance to be considered, not to be found in othe: 
kinds of insurance. All of these are well treated, while an interesting account is given 
of what may constitute “collision” or ‘‘intoxication”’. Life insurance differs radicall 
from these kinds of insurance in respect of insurable interest. There is no necessit\ 
for a beneficiary of insurance on the life of another, effected by that other, to have an: 
insurable interest in his life, though to justify insurance on the life of another, the 
insurer must have an insurable interest in his life. What that interest must be is i: 
general regulated by provincial statute. L’berrima fides is necessary as in other insurance 
rhe effect of death by crime or suicide is fully and carefully discussed. 

The book is an admirable treatise on its subject. It sets out clearly and accuratel 
the effect of decisions in England, the United States, and Canada, with a reference to 
practically all of importance. Its usefulness to Ontario is somewhat diminished by the 
fact that the author generally refers to the Dominion Law Reports. This series 
valuable as it is, is unknown to most Ontario lawyers, who are content with their own 
official reports. He has generally given the name of the judge, whose judgment he 
cites, without regard to uniformity of terminology; sometimes he is ‘‘Smith, J."’, some 
times, ‘‘Mr. Justice Smith’, and once ‘‘the Honorable Mr. Justice Smith” (though it is 
quite certain the patent read ‘‘honourable’’, the ‘‘u’’ being thought as necessary «as 
the ‘‘h’”’), 

The publishers have given a worthy work a worthy setting, paper, type, an 
binding being of the first quality, and there is added a satisfactory index, all too rar 
in such publications. It is, however, a matter of regret that such a valuable work shoul: 
be disfigured by inexcusably ignorant or careless proof-reading such as ‘‘casual”’ for 
‘causal’. The capitalization is erratic: ‘‘Province”’ and ‘‘province’’, ‘Common Law 
and ‘‘common law”, and the atrocity ‘Falconbridge on mortgages”. The names of the 
judges are not always properly spelled—my own is misspelled half the time. And who 
could overlook such solecisms as ‘‘concensus”’; ‘‘verba chartarium fortuis accipiunt ur 
contra proferentem"’; ‘‘ejus dem generis”; ‘‘in pari de licto’’? 

WiILtiram RENWICK RIDDELI 
Osgoode Hall, Toronto. 


The Assyrian Laws. Edited by G. R. Driver and J.C. Mites. Oxford 
At the Clarendon Press. 1935. Pp. xxiv, 534. ($10.50) 


Two men better equipped to edit the Assyrian laws could not have been found in 
the English-speaking world. Sir John Miles has long since demonstrated his masterly 
knowledge of comparative law and Mr. G. R. Driver is equally well versed in his field. 
He has done original work in practically all the Semitic languages and so has a tremen 
dous fund of knowledge to draw on to supplement the legal lore of his co-worker. The 
two constitute a noteworthy team for the task in hand. 
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he volume gives the transliteration and translation of all the known Assyrian 
laws, together with extensive philological notes and complete glossaries of Sumerian and 
\ssyrian words. Preceding this is an exhaustive commentary of over three hundred 
pages, and at the end of the volume is a most satisfactory index, while a complete 
bibliography is found at the beginning. One might have expected the commentary to 
follow the texts, but there are some advantages in the present order and no serious dis 
advantages. The study is certainly an exhaustive one and shows a remarkable know- 
ledge of the whole field of legal procedure. Of all the authorities in the cuneiform field 
Koschaker is most frequently quoted, and rightly so, His influence is to be seen through- 
out the whole volume, but not by way of slavish imitation, because issue is taken with 
him at many points. The authors are well equipped to make their own interpretations 
ind these are supported in every case by well-reasoned arguments, 

In a volume so excellent it would seem almost invidious to offer any criticisms, but 
even the best of books are fallible. On page xviii, through some strange oversight, the 
translations by Luckenbill and Geers in Smith’s Origin and History of Hebrew Law are 
set down as translations of the Old Assyrian Laws, whereas they include the Middle 
\ssyrian Laws only; and throughout the volume ‘‘Ylvisaker”’ is spelled ‘‘Ylvisacker’’. 
When we have the ethnic term ‘‘Hurrian”’, it would seem preferable to use that rather 
than the geographical term ‘‘Subarean”’, and particularly so when the Hurrians referred 
to, viz., those of Arrapha did not live in Subartu. It is also somewhat confusing to 
speak of the tablets from Arrapha when practically all of them come strictly from Nuzi. 
lhe authors are, of course, using Arrapha here to mean the district surrounding Arrapha 
rather than the city itself, but it would have been more accurate to cite the tablets by 
the particular site from which they came. In the glossary (p. 517) the preposition du 
is listed as appearing twice, but the transliterated text shows 15-du in only one place 
and that ought to be 7§-tu, as the original cuneiform clearly shows. Of great interest 
is the form nik-ka-ci in the Old Assyrian Laws alongside the form mi-ga-zi. As in Old 
Akkadian, the double consonant is seldom written in Old Assyrian and there are indica 
tions that originally in both languages it did not appear at all. ‘The preposition ilte 
| would derive from Old Assyrian i§-lé rather than 2§-t#, which is found in Middle 
\ssyrian as 1§-tu. Furthermore, i5u is never found with suthxes, as both 75tz and i/fe are. 

As an example of the careful work of the authors, one may take their treatment 
of the Levirate (pp. 240 f.). It is rightly noted that the Assyrian law does not enforce 
the Levirate asa right or duty, as the Hebrew law does. It is probable that the Assyrians 
did enforce it at one time, but their laws of the fourteenth century show that it was 
becoming obsolete by that time, since the law in question is merely permissive and not 
mandatory. And the same is true of the corresponding Hittite law ( § 193 of the Hittite 
Code), which has been universally misinterpreted. This runs as follows: “If aman has 
married a woman, then the man dies and his brother marries his wife, then his father 
marries her; if again his father also dies and a brother of his marries the woman whom he 
had married, [there is] no punishment.”’ It is clear from this that the Levirate with the 
Hittites had become even more obsolete than with the Assyrians, so obsolete and out 
of favour in fact that a law had to be formulated to make it legal. In connexion with 
the Hebrew Levirate, I would take issue with the authors’ interpretation of gd’él, ‘‘next 
of-kin’’. There can really be only one next-of-kin, sothat Ruth 3, 12 must be translated 
somewhat as follows: ‘‘But now, as a matter of fact, I am really not next-of-kin, since 


there is another nearer than | who is next-of-kin.”’ 


If the present volume is well received, the authors promise similar treatments of 
the Babvlonian laws and the Hebrew laws. ‘The book assuredly deserves the most 
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cordial reception and is one that no student of Semitics or of law can afford to do without, 
even though the price is high. We look forward hopefully to the completion of the 
trilogy, which the present volume so happily initiates. 


[HEOPHILE J. MEEK 
University of Toronto. 


Bankruptcy in United States History. By C. WARREN. Cambridge, 
Mass.: Harvard University Press. 1935. Pp. [vii], 195. ($2.00) 

rhe distinguished American legal historian, Mr. Charles Warren, has published 

his lectures on bankruptcy given in 1934 at the law school of Northwestern University 
under the Julius Rosenthal foundation. He has divided his work into three periods, 
the period of the creditor (1789-1827), the period of the debtor (1827-61), and the period 
of national interest (1861-1935). This division is a hard one to follow because of the 
wealth of detail used by Mr. Warren in tracing the development of the four legislative 
experiments: the Bankruptcy Acts of 1800, of 1841, of 1867, and of 1898. His materials 
show a truly organic development of a bankruptcy act in which the interests of creditors 
debtors, and the nation at large are mixed ina mammoth scramble. ‘The task of finding 


legislative machinery adequate to care for the reli f an oppressed debtor and the 


ial needs of merchants, tra , farmers, landowners, banks, and industri 
corporations was aln less. 1 addition to the problem of sati 


needs ot n econon 


kconomic antagonisn if great complexity exist ill tl 


rougl 


iod of depression up to, and including, the present one. Mr. Warre 

in the technique of economic parallelism, and one feels history become 

ve under the master touch. His scientific approach is nowhere better illustrate 
than in pointing out in each period of crisis the same appeals being made to the const 
tution. Those people devising a new machinery to meet their current needs appeal fo 

a liberal interpretation of the constitution. Those people resisting change appeal for 
strict and literal interpretation of the constitutior It is interesting to know that 
nearly always the liberals, using the pragmatic test, have prevailed; and that the 
constitution still exists, the oldest written constitution in the world for a great industria 
and commercial nation. In the matter of state Stay Laws, two things of importance 
are brought out. First, they were generally enacted in periods of depression in the 
face of a recognized unconstitutionality; but they served their purpose successfully 
before the courts had an opportunity in litigation to declare them unconstitutional 
Secondly, the first substantial recognition of a state power in this field came only in the 
case holding constitutional the Minnesota Moratorium Law, the opinion for the 
supreme court being given by Chief Justice Hughes in Home Building and Loan Associa 

tron v. Blaisdell, 290 U.S. 398, (1934 


\ 
Mr. Warren is always an inspiring writer, and his presentation of the successfu 


empts toconserve assets for creditors, and to relieve unfortunate debtors from crushiny 
burdens takes on anepic air. Inthe legislation of tl ist few vears devised to conserve 


opert 
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Local Government in England. By E. L. HAsLuck. Cambridge: At the 
University Press. 1936. Pp. ix, 363. (12s. 6d.) 

This is a readable account of English local government interspersed with a good 
deal of critical commentary, much of which is purely destructive in character. The 
narrative attains a high level of accuracy, and the constructive criticisms are stimulating, 
but the book as a whole is marred by sweeping generalizations condemning the elected 
elements and the electorate which the author endeavours unsuccessfully to temper 
in the preface by assuring his readers that he is dealing with hypothetical councils and 
councillors. Instances of the abuse which he heaps upon the heads of the elected ele 
ment are to be found in chapter ii passim, and at pages 181, 197, and 209 f. References 

o ‘‘pantaloons in office’ and ‘‘empty civic heads’ and the assignment of unworthy 
motives to the bulk of persons willing to sacrifice their time and money to serving on 
ocal councils should either be supported by evidence or omitted, The scanty references 
o other authority in this connexion is significant. The present reviewer's experience 
s admittedly limited, but as a co-opted member (and as such apparently exempt from 
Dr. Hasluck’s criticisms) of an East Anglian county council committee he has entirely 
tailed to recognize the ‘‘pantaloons’’ among his elected colleagues. Nor, with all respect 
the author, do we appreciate the object of this attack, unless it be to advocate the 
ding over to the central government of the locally administered services, which in 
pter x he states are already generally satisfactory, on the ground that their admit 
tion by local councils does not invoke a wide popular interest. 
lhe plan of the book is as follows: A general definition of the subject, in the course 
which too much emphasis is placed upon the importance of the courts as a controlling 
ency, and too little upon administrative control, is followed by descriptions of the 


lement and the official element. Central control (omitting the control inherent 





s from the exchequer which is dealt with later) follows a chapter o1 





( overnment areas Next come council procedure and finance followed by a brief 
count of particular services. ‘The two concluding chapters deal with extension otf 
wers and the future of local government. It would have been an improvement i! 


e various councils and the services connected with them could have been described 
in earlier chapter either by reference to diagrams or by putting back chapter v. 
is would have had the additional advantage of postponing the attack on the hypo 

hetical councils and councillors and the unintelligent mass of ratepayers who abstair 
m electing them. 
Chapter iii (the official element) is one of the best chapters in the book; of special 
terest is the account of the recruitment problem which has hitherto tended to keep 
versity graduates out of the administrative appointments, except in a few pro 
essional posts, such as directors of education and medical officers of health. England 
could afford to copy the Irish Free State’s practice of giving each local authority the 
hoice of a number of qualified candidates selected by a central commission on the 
nes of the existing civil service commission, Provided that the choice was wide 
enough, local autonomy should be satisfied by such a device which would not onl; 
mprove the standard of entrants, but reduce the temptation to nepotism, not the least 
the alleged sins of hypothetical councillors. 
We do not agree that the treatment of central control can be separated, as it is 
he text, from the financial basis of local government. ‘The exchequer grants, for 
mple, control the policy of the roads and bridges committee of a county council at 
st as effectively as an inspectorate, the district audit, advisory services in Whitehall 


iny of the weapons in the armoury of legal control. At page 109 the author omits to 


scuss the distinction between judicial and quasi-judicial decisions made by the com 
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mittee on ministers’ powers to which he refers. There was no recommendation tha 
ministers’ powers in the latter type of decision should normally be restricted, much les- 
open to review by the courts apart from witra vires, and quasi-judicial decisions, of cours 
form the great majority of cases with which the administrator is concerned. 

That the feature of the ad hoc authority may re-appear to remedy the inefficien 
of small areas is to be noted in chapter v (‘‘Local Government Areas’), The com- 
parative inefficiency of the rural district councils is inevitable having regard to the 
limited financial resources; it was probably a mistake in 1929 to leave housin 
administration with this type of minor authority. The advisory committees in co 
nexion with the new unemployment assistance board are a recent example otf 
tendency to revert to ad hoc bodies. 

Council procedure (chapter vi), like chapter ii, contains a quantity of destruc 
criticism. For instance ‘‘the general level of mediocrity amongst Chairmen of Coun 
Committees suggests that the seniority system and social intrigue between them hav 
wrought a good deal of havoc’. On the contrary, we suggest that so arduous is t! 
work of a committee chairman of a large council that there is considerable difticu 
in filling vacancies. 

Chapter vii (‘Financial Basis’) contains an interesting discussion on the possil 
alterations to the present rating system and on municipal trading. The author returt 
to the latter subject in chapter ix and concludes that there is no essential reason w! 
municipal trade should be more or less efficient than private enterprise, so far as 1! 
incentives to the salaried management and the employee are concerned. 

Under the curious title of the New Despotism, nine out of ten progressive refornis 
are rightly attributed to officials since they alone have the specialized knowledg« 
necessary for their achievement, but it does not follow that the policy which initiates 
reform is the monopoly of public servants either of the central or local government 

The book concludes with a repetition of the invective against the elected elemer 
and the electorate. Despite this unpleasant feature the book is well worth reading 
and perhaps invective is to be preferred to complacent praise. The author should 
remember that the English temperament is responsible for much of that which hi 
criticizes, and we recommend his readers to study A Century of Municipal Prog 
as a Strong antidote to his criticisms. 

>. S. Want 


Gonville and Caius College, Cambridge 


Governing Palestine: The Case Against a Parliament. By J. Ml. Maci 
OVER. London: P. S. King and Son. 1936. Pp. xiv, 285 
(10s.) 


Great Britain has a habit of taking on difficult obligations, but when it took ove 
the mandate for Palestine, on the understanding that a national home for the Jewis! 
people would be established there, it seems to have undertaken the impossible and is 
surely paying dearly for the ten thousand Jewish recruits that the Balfour declaration 
has brought in. There isno doubt whatever that the influx of Jewish immigrants and 
capital into Palestine since the great war has completely transformed the country and 
brought prosperity to it when the rest of the world was deep in the throes of depression 
but this very prosperity has reacted against those who brought it about and has arouse: 
the antipathy of the resident Arabs. Man never seems to take kindly to the success 
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d { another where he himself has failed, and the Arab has assuredly been no great success 
Ss n Palestine despite his 1,300 years of occupation. With Arab thus arrayed against 
¢ Jew and Jew against Arab, the government of the country has been no easy task and 


the thorny path that has been trod is well presented in this volume. The author is a 
Zionist and it is natural that he should stress the Jewish point of view although he has 

n- tried to be as non-partisan as possible. His book was written primarily as a protest 
igainst the establishment of a legislative council in Palestine as proposed by the high 
commissioner on December 22, 1935. 

One of the pledges that Great Britain undertook when the mandate was assumed 
was to introduce local self-government as quickly as possible; but the attempts made 
to do so have so far been without success. The early efforts met with violent opposition 
from the Arabs and now the Jews are as bitterly arrayed against the present proposals 

nd the grounds of that opposition are set forth fully documented and with all the 
arity that one would expect froma jurist. The author's contention is that the Jewish 
( iterests would not be safeguarded by the proposed constitution because the Jewish 
epresentatives could always be outvoted, since the principle of representation is to be 


he numerical one and the Jews are still definitely in the minority. He also tries to 





show that the introduction of constitutional government in other ‘‘mixed races”’ terri 
tories has invariably militated against minorities despite paper safeguards; and he 
efers to such states as Iraq and Transjordan. It is true that Iraq, with the grant of 
ndependence, did not get off to a happy start; but improvements are evident. It is 
lso true that in the countries referred to the minorities have not always been full) 
. protected; but where is there any country of mixed races where the minorities are always 
t ully protected? Racial prejudices die slowly, but countries must grow up and learn 
s to govern themselves equitably and not lean forever on an outside paternalistic state 
Despite his efforts to be non-partisan, Mr. Machover sees only the Jewish side of the 
question. What we need is Jews who can see the Arab side and Arabs who can see 
the Jewish side—Jews and Arabs who can transcend their racial and religious differences 
ud to unite and have at heart, not their own individual welfare, but that of the country at 
large. Mr. Machover has pointed out the mistakes of the British administration and 
the reasons for the rejection of the proposed constitution, but he offers no substitute 
plan for the future, unless his comparison with a state like Kenya means that he would 
put the balance of power definitely and unequivocally in the hands of the Jews and place 
the Arabs completely at their mercy, Jew and Arab must learn the futility of destructive 
criticism, the value of constructive proposals as to how present problems are to be solved 
in the interests, not of one party alone, but of all parties, and how to live together with 
self-reliance and not forever with a watchdog over them to keep them from each other's 
throat. 
[HEOPHILE J. MEEK 


liversity of Toronto. 


e Effect of an Unconstitutional Statute. By O. P. FirLtp. Minneapolis 


ne eee ea . a or - ore 7 

Phe University of Minnesota Press. 1935. Pp. xi, 355. ($5.00) 

Che number of important federal statutes recently declared unconstitutional b 

! ; ; ; 

: e supreme court of the United States is sufficiently large to make of general importance 
e subject-matter of this book. The great stake in money impounded or collecte 


taxes under the A.A.A., as well as the great expenditures incurred by the code autho 


es under the N.R.A., indicate also the financial importance of this subject 
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While the field of investigation can be very broad Mr. Field confines his stud 
to the problems created in court decisions alone. For example, he says: ‘This stud 
has been confined to the legal effects of unconstitutionality, and decisions upon 
It does not cover even all the legal phases of the subject. A complete analysis of it 
legal phases would require, for example, that every case in which a state or feder 


statute has been declared unconstitutional be followed by a systematic search of t} 


subsequent session laws, and of proposed and adopted constitutional amendments 


ascertain the subsequent legal problems raised in the history of the case and the « 
position made of them. Subsequent decisions should also be studied in the cas 


every statute declared constitutional, 1 der that overruling decisions may be detect 

lhe decisions preceding and immediately following overruling decisions, and the statui¢ 
lso, should be scrutinized carefully to ascertain the d nade of cases result 

liance upon the earlier decisions. i] 5 ing decisions in the cast 


irom unconst 


The t 


is a chapter ¢ g sti rivat rpo rganized under an ur 


constitutional act. 1at is followed by a similar cl +r On municipal corporat 
he status ol public othcers. é idicata, sta lecists, and overrule 


lied in relation to constitutional law, in two chapters. There is 


and by two ont 


decisions, are stu 


chapter dealing with government bone 


s and private promises under unconstitutior 


statutes, another on mistake of law and unconstitutional statutes with respect to p 
ments and services. The recovery of unconstitutional taxes takes up one chapte 


followed by a discussion of amendatory, validating, curative, and remedial measure 


The concluding chapter deals with judicial review as an instrument of government 
lhe examination of each of these topics is in detail, and a large number of cases is us¢ 
! 
for illustration and for citations as authority. Ihe table of cases at the back of the 
book fills twenty-four pages alone. Many cases are of quite recent date, and the 
1 


u 


cover both federal and state litigation. In some instances the discussion of indivi 


cases is carried out to the detriment of any consistent theory. 


Mr inee writings of Dean Roscoe Poun 
dealing with the judicial method in relation to ‘ ial engineering’. Mr. Field ha 


a very careful arrangement of detail cases by which > gives a concrete form to man 


] ‘ 
' 


of Dean Pound’s more general theses. In painstaking working out the specif 


underlying social or public interest that is involved in conflicts between a strict log 
solution or an equitable practical solution, Mr. Field makes real the picture of sox 
nterests. His work isa useful glossary or appendix to Dean Pound’s general present 
tions, but Mr. Field's writing suffers from a defect which may be taken as complemen 

to the gaps in Dean Pound's work. Dean Pound often appears to institutionalize | 
materials on insutiicient data, whereas Mr. Field often has too much data for anyo 
but students steeped in the same basic material. His material lacks much formal arrange 
ment, and his lack of conclusions leaves one unsatisfied at the end of a chapter. T1 
‘realistic’ approach has a scientific objectivity and a true modesty; but one feels th 


as Mr. Field has gone so far, it would be such a great satisfaction had he gone the whol 
way by arranging a more sharply etched series of conclusions. Mr. Field undoubted! 

iS a pragmatist; for running through the entire book is the theory that strict judicia 
construction should not be allowed to affect practical solutions to the detriment of the 
latter. He hasa great fondness for de facto theories, one upholding the person in contro 
of an office, and another as a sufficient defence in suits to impose liability because of a 
de facto justification, only, rather than a de jure one. In a revolution he would always 


respect the man in actual control of an office and of its seals and rubber stamps. If 
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government is to work effectively, presumptive validity must be accorded to its legisla 
tion and official acts. This presumptive validity should be respected by private persons 
and should also afford them justification for acting on the basis of existing legislation 
or executive regulation, 

Chere is, too, a very helpful and hopeful analysis of judicial review as such. The 
right to declare legislation unconstitutional has at times encouraged courts to indulge 
in their individual prejudices, but in such review the court ultimately loses prestige. 
Che purely objective point of view must be maintained and, at the same time, individuals 
be given adequate safeguards. It is possible that the declaratory judgments may 
provide that basis for objectivity and for a more systematic exposition of constitutional 
ights, because it is not necessary to wait until an individual can be found willing to 
jeopardize his personal liberty or his property to obtain an important judicial ruling. 


1 


On the whole, Mr. Field has done the legal profession a great service at this critical 
me, and, if he has not written a perfect book, he has gone a long way in organi 
aterial for somebody else to come along and do the polishing. 

J. F. Davison 


lhe George Washington University Law School, Washington, D.( 


hurch and State in England in the X VIIIth Century. By N. Syki 
(The Birkbeck Lectures in Ecclesiastical History delivered at 
Trinity College, Cambridge, 1931-3.) Cambridge: At the Uni- 
versity Press. [Toronto: The Macmillan Company of Canada.| 
1934. Pp. xi, 455. ($6.25) 


Dr. Sykes’s earlier studies on Bishop Gibson’s life laid a firm foundation for his 


present wider treatment of eighteenth-century ecclesiastical administration and its 
relations with the social and political life of the age. He has drawn upon material both 
printed and in manuscript to provide us with the most considerable contribution to the 
history of the Georgian church in half a decade. Readers of the UNIVERSITY OF 
PorRoNTO LAw JOURNAL will turn, perhaps, with greatest interest, to the seventh chap- 
ter which contains a brilliant account of Warburton’s Alliance of Church and State, a 
book which Mr. Laski (Polttical Thought in England from Locke to Bentham, | 

characterized as the only volume on church and state, in the hundred and twenty years 
which passed between the Bangorian controversy and the Oxford movement, which 
deserves more than passing notice. Lawyers, particularly, will be struck by Warburton’s 
theory of corporate personality, and echo the surprise of Dr. Figgis “that Gierke and 
Maitland should have their counterpart in a latitudinarian ecclesiastic, writing at a 
time when political and theological thought was essentially atomistic’. It wasa brilliant 
effort to preserve the authority of the church as an independent society, sovereign 
within its own proper sphere, and in Dr. Sykes’s opinion, it may be claimed in support 
of the conception of church and state which lies behind the Enabling Act (9 and 10 
Geo. V,c. 76) of our own time. Historians will welcome the author's criticism of several 
modern writers who claim the non-jurors as forerunners of contemporary doctrines of 
ecclesiastical autonomy. He argues cogently that the essential issue was rather a purely 
political one. James II’s suspension of Bishop Compton of London was no less a 
violation of the spiritual independence of the church than the nomination by William III 
of Tillotson to the see of Canterbury, yet it provoked no disavowal of communion and 
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did not compel resistance to the extent of the setting up ol separate congregations 
claiming to be the true church of England. The essential difference lay in the circum 
stances that James II was the king divino jure, whose tyrannies must be suffered wit! 
no more protest than passive resistance, while William III was an usurper and no lawful 
king. There is much to be said for Dr. Sykes’s view that the non-juror protest was 
based largely upon this obsolescent doctrine of divine, hereditary right. Nevertheless 
it had ecclesiastical implications of vital importance in the century following the revolu 
tionary settlement. There is much in the volume that concerns only the church his 
torian: the ecclesiastical administration of the bishops in ordination, confirmation, and 
visitation; the recruitment of the higher clergy, with illustrations of the aristocratic 
permeation of the church and of the conditions conducive to the spread of pluralism 
the essential continuity of the eighteenth-century church with the age of the Carolin« 
divines. Of these matters we can make only this brief mention. The volume is filled 
with illustrations, selected from contemporary diaries and correspondence, and wit! 
ipt quotations. These Birkbeck lectures are the work of an undoubted master of the 
problems, achievements, and temper of the Georgian church of England, and they will 
earn their author the gratitude of many students 
S. E. TuHornt 


Northwestern University School of Law 


The Ratification of International Conventions: A Study of the Relationshi, 


iti 


of the Ratification Process to the Development of International Legisla 


tion. By F. O. Witcox. London: George Allen and Unwin 
1935. Pp. 349. ($3.75) 

Che international lawyer or student of international aflairs will find here a valuable 
contribution to the study of the problems which result from the rule that ‘conventions 
save in certain exceptional cases, are binding only by virtue of their ratification”. The 
author expresses this rule as follows: ‘‘In the negotiation of treaties there exists the 
implied condition that the agreements concluded shall be subject to ratification in com 
pliance with the internal laws of the contracting parties. When the constitutional 
requirements have not been met, the ratification is null and void, and the state cannot 
be bound by the terms of the treaty” (p. 46). Having regard to the fact that “treaty 
making in its larger aspects has become almost universally a legislative as well as an 
executive function’’, the difficulties attendant upon ratification have become increas 
ingly acute. Dr. Wilcox admits, however, that the rule as stated by him would not be 
accepted by all authorities on international law. Anzilotti, for example, who em 
phasizes the distinction between international law and municipal law, ‘‘argues that the 
chief executive is made competent by international law to declare the will of the state 
Chis declaration by the chief of State is [according to Anzilotti] the only action of im 
portance from the standpoint of international law.’ A great part of the book is devote: 


to a consideration of the difficulties which ar from the rule as stated by the autho 


n must conform to the requirement f internal law. The whole « 
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such as the increase in international legislation, the changing nature of treaties, the 
modification of internal law often involved, ‘‘watchful waiting’’, faulty drafting of con- 
ventions, and government inertia. Three chapters are devoted to the methods adopted 
by the league of nations, the international labour organization, and the pan-American 
union to induce ratification, the chapter on the I.L.O. being particularly instructive. 

In part III the author deals with various methods of evading the necessity of 
ratification. This part includes, inter alia, a chapter on the roll of “resolutions” in 
international legislation, where particular attention is given to resolutions of the assembly 
of the league of nations, and a chapter on international administrative organs with 
powers of a legislative nature, such as the European commission of the Danube, the 
universal postal union, and the international commission for air navigation. Here, to 
quote the author, ‘‘we find, in isolated instances, prophetic examples of future world 
unity; the germ of true internationalism”’. 

Joun P. HuMpHREY 

McGill University. 


The Law of Wills: An Introduction to the Rules of Law, Equity and 
Construction Relating to Testamentary Dispositions. (Pitman’s 
Equity Series, edited by G. W. Keeton.) By S. J. BaILey, 
London and Toronto: Sir Isaac Pitman and Sons. 1935. Pp. 
xxiv, 211. (15s.) 


While the reviewer is generally sceptical concerning the value of small books dealing 
with large topics of the law, the present compact little volume by Mr. Bailey is excellent 
in every way. Law students who are confronted with the mastodontic proportions 
of Jarman and Williams turn gleefully to such books as Hawkins, only to find that 
such smaller volumes deal with one phase only of their subject. The ground which the 
iuthor attempts to cover is remarkable. Within the confines of some two hundred 
pages he deals with problems arising in courts of probate, such as the making, revocation, 
and revival of wills, and a great part of the law dealt with in courts of construction, 
including many problems in the law of trusts. The scheme of the book is one with 
which the reviewer heartily accords, inasmuch as it disregards, to a great extent, the 
orthodox historical divisions which are made in many textbooks. (See further comments 
on this subject in the review of Hanbury, Modern Equity, 14 Canadian Bar Review (1936), 
at pp. 85 f.). Personally, the writer would like to have had included a little more on the 
general subject of trusts, since the author could not possibly, under his existing scheme, 
completely avoid that topic. There are, however, sufficient references to Professor 
Keeton's new book on this subject (see 1 UNIVERSITY oF Toronto LAW JOURNAL 

1936), at pp. 405 ff.) to stimulate the interest of a student and enable him to obtain a 
wide knowledge of the problems involved in the disposition of a person’s estate 
whether it be by a testamentary or inter vivos trust. The attempt to omit the more 
general law of trusts necessitates an almost complete ignoring (outside of a few general 
statements at p. 57) of the nature of a charitable trust, whereas the treatment of the 
rule against perpetuities—a treatment which for brevity and clarity is commendable 

includes consideration of the application of the rules against inalienability and 
perpetuities to this form of bequest (pp. 120, 133). 

The author has chosen most of his illustrations from recent case-law. This is a 

distinct advantage in a subject as technical as wills, since principles however old take 
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on reality when applied to facts of recent occurrence. The book, of course, does not 
pretend to give an exhaustive discussion of any given topic, but it can be recommended 
as an outline and, in the main, an accurate statement of those principles most commonly 
met with by persons having to do with the handling of estates. It is surprising that 
prior to the publication of this book no writer had undertaken to produce an introductory 
book for students dealing succinctly with the law of wills. The difficulties inherent 
in such a task, not the least being the necessity of deciding what to omit from what is 
undoubtedly the largest mass of case-law in the reports, probably deterred authors 
from thistask. Mr. Bailey has overcome these difficulties and has resisted the tempta- 
tion of giving too much detail, while at the same time he has provided a book that will 
keep a student’s feet on the ground and furnish a guide to him in the perplexities of a 
subject that can be both complex and obscure. 

On one topic, namely the admissibility of extrinsic evidence as an aid to inter- 
pretation, the present reviewer does not believe Mr. Bailey is as happy as he might 
have been. At pages 149-50 he seems to adopt the “‘plain meaning”’ rule of Wigram 
to the effect that if the words of a will are not insensible with regard to surrounding 
circumstances “‘it is conclusively assumed”’ that the plain meaning of the words is the 
correct sense in which the testator used them. This seems at variance with the state- 
ment of Lord Loreburn in The N.S.P.C.C. v. The Scottish N.S.P.C.C., [1915] A.C. 207, 
and possibly at variance with the author’s own statements at pages 140 and 162. For 
example, if a testator is legally married to A but has left her shortly after the marriage 
and lived for twenty years with B, whom he has treated as his wife, and in his will he 
leaves all his property ‘‘to my wife’, is it necessary to hold that A takes the bequest ? 
Mr. Bailey does not seem clear on this, but the reviewer believes that the better opinion 
is that of the court in Day v. Collins, [1925] N.Z.L.R. 280, a case which, from a student's 
point of view, might well be included in any future edition. Furthermore, the author's 
statement (p. 149) that an equivocation, either ‘‘patent”’ or “‘latent’’, suffices to allow 
evidence of the testator’s direct intention seems confusing. If, on the face of the will, 
a testator has manifested clearly that he appreciates there are two or more objects 
satisfying a description he has used, would not the admissibility of direct evidence add 
something to the will—which is improper—rather than explain something which is in 
itself complete? True, the case of Doe d. Gord v. Needs, (1836) 2 M. & W. 129, which 
Mr. Bailey cites, would seem to bear out his statement, but it is questionable, in the 
reviewer's opinion, whether that decision, any more than Jn re Hubbuck, [1905] P. 129, 
is correct. Unless the testator has spoken with certainty on the face of the will, it 
would seem improper to allow evidence to complete his testamentary disposition. 

In bringing together many of the topics formerly dealt with in courses on equity, 
for example the trustee’s duty of conversion and the consequences of delayed conversion 
(pp. 81 ff.) as well as rules sometimes relegated to an arid course on real property, Mr. 
Bailey is to be commended, and his book is one which can safely be recommended to 
students as a foundation from which they can advance to the larger textbooks. To the 
practitioner it should furnish in an accessible form a “‘lead’’ which he may frequently 
have difficulty in finding in the mass of detail contained in the standard works 

C. A. WRIGH1 
Osgoode Hall Law School. 
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Cases and Materials on Contracts IJ. By E. W. PATTERSON. Vol. I: 
Performance of Contracts. Vol. Il: Rescission, Reformation, and 
Quasi-Contracts. (University Casebook Series.) Chicago: The 
Foundation Press. 1935. Pp. xv, 337; xxii, 663. ($4.50; $5.50) 

These two volumes are designed to provide the material bases for a course of 
university instruction known as ‘‘Contracts II’’; a further volume of materials, designed 
for use in ‘Contracts I’, isin course of preparation. The three volumes when completed 
are to serve the common purpose of providing a ‘general orientation course dealing 
with legal relations based on consent”’ (vol. I, p. iii). Professor Patterson's hypothesis 
is that the usual course in contracts is too narrowly prescribed, and that the student 
should, in such a course, be apprised of the manifold and protean forms in which consent 
operates in the legal forum. Thus he includes in his present volumes case-materials 
on equitable rescission and reformation, quasi-contracts and damages. ‘‘Such a general 
survey course seems a necessary introduction to the special courses, such as Bills and 
Notes, Sales of Goods,. . . etc., in which the idea of consent is a dominant factor” 
(vol. I, p. iii). Few scholars will take issue with the editor’s general position. A move- 
ment in the direction of consolidation is welcome when the prevailing winds are toward 
an expanding universe of legal categories (cf. Kulp’s Cases on Oil and Gas). 

At the same time, Professor Patterson's arrangement of materials is unusual and, 
at first sight, arbitrary. The unpublished volume is earmarked to deal with the standard 
topics: offer and acceptance, form and consideration, third party beneficiaries, assign- 
ments, and discharge. Volume I of the present series is concerned principally with 
performance and the law of damages. Volume II deals with defects in the formation 
of contract (insanity, duress, mistake, illegality), weaving into this general fabric of 
defective formation the relevant law of rescission, reformation, and quasi-contract. 

The editor freely admits that this order of treatment does violence to the amalgam 
of logic and chronology (associated with Sir William Anson) which has thus far governed 
the compilation of contracts case-books. He concedes, for instance, that since formation 
juristically and in point of time should precede performance, volume II should precede 
volume I. The editor explains this apparent heresy on the ground of pedagogical 
expediency; seven years of testing in the class-room have established that the materials 
should be presented in order of increasing difficulty. Ergo, the materials in volume I 
are “‘simpler to analyze and involve less knowledge of other fields of law than do the 
cases in volume two’”’ (vol. I, p. iv). Professor Patterson will not expect the logical 
Ansonian approach to be jettisoned on a single pedagogical experience. The present 
volumes are not put forward as universal solvents, but as case-materials designed ad hoc 
toa particular method of instruction, The opportunity is herewith generously provided 
for their testing in other laboratories. 


From what has been said, it will be seen that these volumes are pedagogical in their 
intent and purpose. Thus, the editorial notations are wary and inexhaustive, and the 
case-problems provided are apparent stimulants to class-room dialectic, not the ‘‘im- 
promptu dialectic between student and teacher, in which the latter triumphantly pulls 
the rabbit from the hat”’ but ‘‘a sustained exploration of implications which are fully 
sensed in advance” (vol. I, p. iii). Again, the editor has selected cases (in the main 
litigated in the United States) recently decided as involving facts and transactions more 
easily apprehended by the student than those appearing in the ancient cases. Also, 
the materials are enlivened by the frequent citation of relevant sections of the Restate- 
ment of Contracts and the tentative draft of the ‘‘Restatement of Restitution and Unjust 
Enrichment’’. Lastly, the sections on insanity include as an appendix scientific com- 
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mentaries on the two types of mental impairment most commonly encountered in 
litigation, senile dementia and paresis. 


Both volumes are fully indexed, and their contents will be readily accessible by 
the student: to the usual tables of cases and legal articles is added, for instance, a table 
of restatement citations. Their ultimate value as an instrument of instruction must, 
however, await a further testing in the crucible of teaching experience. 


E. RusseLL Hopkins 
University of Saskatchewan. 


The League of Nations and the Rule of Law, 1918-1935. By A. ZIMMERN. 
London: Macmillanand Co. [Toronto: The Macmillan Company 
of Canada.| 1936. Pp. xi, 527. ($3.75) 

We have been badly in need of a brief popular treatment of the league of nations. 
The steadily growing tension in world politics, the apparent imminence of a new Euro- 
pean war, the failure of the existing international machinery to evolve a successful solu- 
tion for world problems, have roused a new popular interest in international affairs. 
But this interest is characterized by a confusion which shows the vital need for more 
adequate popular information. If the public is to develop any intelligent opinion on 
world issues, it must be enlightened on the nature of international society, the causes of 
international friction, and the steps which are necessary if the rule of force is to be 
superseded by the rule of law. This means a re-examination of the organization and 
activities of the league of nations in the light of recent experience. It is all too obvious 
that the league has proved itself incompetent to fulfil the hopes entertained by its 
founders, and still cherished by certain sections of the public. What are the reasons 
for that failure? Does it foreshadow a complete collapse, or is there still something 
to be saved from the wreckage? Willa reorganization of the league enable it to function 
successfully, or must any movement for world peace start to build anew on entirely 
different foundations? These are among the questions to which an authoritative and 
up-to-date study of the league might be expected to provide an answer. 

It cannot be said that Professor Zimmern’s book completely meets these needs. 
It does, however, come nearer to meeting them than anything at present available. 
Its plan and arrangement are excellent. Starting with a survey of the fundamental 
elements in the pre-war dipiomatic system, it then proceeds to summarize the steps 
which led to the framing of the covenant and the nature of the organization thus created. 
The final section sketches the history and working of the league from its inception to the 
outbreak of the Ethiopian war. Its style, as one would expect from Professor Zimmern, 
is clear and stimulating. It contains many shrewd judgments and many suggestive 
analyses. If these merits were only unalloyed, it would be a contribution to be wel- 
comed whole-heartedly and without reserve. 


In fact, unfortunately, this volume is curiously baffling and even misleading. Its 
defects lie less in what the author has to say than in the numerous things he leaves 
unsaid. Any brief presentation of a broad and complicated topic imposes the task of 
selection upon the writer. Professor Zimmern is apparently defective in his talent for 
selectivity. There are times when his ability to ignore essential factors amounts almost 
to genius. The final result is a distortion of the whole picture, a warping of that clear 
understanding of the league's position which should emerge from a study of this kind. 
These shortcomings run throughout all the sections of the book. His survey of diplo- 
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macy touches on the surface features of the pre-war system; but a reader who came to 
these chapters with no preliminary knowledge would gather a very curious and haphazard 
impression from them. He would learn something about the nature and outlook of 
diplomats. He would gather some impression about the work of the foreign offices. 
He would be provided with an inconclusive and somewhat confusing idea about the 
nature of international law. But he would find no guide to the deeper factors which 
determine the aims of diplomacy and bring about a clash of interests between the 
different states. Above all, the importance of the determining conception of state 
sovereignty allied with armed force would scarcely intrude upon his consciousness. 
There would be similar gaps in his understanding of the league itself. Professor Zimmern 
gives a useful summary of the preliminary plans out of which the covenant was finally 
evolved. His analysis of the finished document, however, is both shallow and summary. 
And even in discussing the making of that document he ignores in a curious fashion 
one cardinal point—the vicissitudes of article XIX. Yet the problem of this clause 
on the revision of treaties has been a salient one throughout. It symbolizes the 
central dilemma of the effort to evolve a collective system—the dilemma between 
security and peaceful change. Until that is solved there can be no stability in inter- 
national affairs. 

The realistic elements in the situation are equally ignored in the chapters dealing 
with the history of the league. That history cannot be understood without a clear 
realization that the essential element since the war has not been the effort at inter- 
national co-operation but the persistence of power-politics. Any explanation of the 
league's failure must start from the clamour of France for security—which meant 
nothing less than hegemony. The true theme of the post-war years is the struggle for 
the balance of power—a struggle in which French stubbornness combined with British 
indecision to lay the foundations for a new catastrophe. 

From all these Professor Zimmern has failed to draw any lesson. His misconception 
of the realities in world politics seems to me to be summed up in his statement: ‘The 
problem of international politics is not the elimination of the conception of Power, 
but its transformation—we may even say its sublimation—through the influence of the 
notion of moral responsibility’’ (p. 83). And he concludes optimistically: ‘There 
would no longer be Great Powers. There would only be Great Responsibilities’ (p. 84). 
In other words, for all his strictures on the Metternich period, his fundamental idea is 
still a concert of powers animated by the ideals of the holy alliance. If we are to wait 
for salvation from such means, the outlook for civilization is a sorry one indeed. 

EpGAR McINNIS 
University of Toronto. 


Modern Equity: Being the Principles of Equity. By H. G. HANBURY. 
London: Stevens and Sons. 1935. Pp. 1,735. (£1 10s.) 


Nearly thirty years have elapsed since Maitland’s incomparable lectures were 
published and the growth in the interval of a considerable body of case-law, much of it 
going to the basis of equity jurisdiction, has created a definite need for a comprehensive, 
modern treatment of equity. Mr. Hanbury’s book is therefore altogether welcome, 
especially as it exhibits a sustained effort to estimate the significance of the modern deci- 
sions by relating them to general doctrine. A lively sense of historical perspective per- 
vades the book, and the reader is not permitted to forget how important the wide diver- 


gence of outlook and technique between the common-law and equity branches of our 
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legal system has been in determining the form and content of their respective rules. 
The doctrine of the bona fide purchaser is fixed on as the determinant factor which for- 
bids us from viewing equitable interests as equivalent to their legal counterparts, though 
the concession is made that in some important respects the rights which equity confers 
have a real nature. The rules governing the tracing of trust property are properly 
pointed to as compelling an intermediate view between Maitland’s thesis that equitable 
rights are personal and the contrary analysis which would deny the conditions of his- 
torical growth to claim the full stature of rights 1m rem for them. 

The aim of equity in these situations is stated to be restitution, and this notion, 
as against that of repayment, is stressed as defining at once the extent and the limit of 
equitable action. The discussion of the complex problem raised by Re Wazt, [1927] 
1 Ch. 606 gains much from this method of approach. The requirement of equity, in 
this view, is that there should be a specific fund from which the property of the cestu1 
que trust can be separated; it is indicated, therefore, that a great deal can be said for 
preferring the dissenting opinion of Sargant L.J. in that case. Holroyd v. Marshall, 
(1862) 10 H.L.C. 191 is very properly given a more extended notice in this connexion 
than is usually accorded to it; the regret, if any, is that the subject is not pursued 
farther, either here or in the chapter on mortgages, and something said about the doc- 
trine of floating charges, which is another aspect of it and one of immense present-day 
importance. 

Concerning the unique equitable interests which owe their existence to the doctrine 
of restrictive covenants, the suggestion is advanced that the concept of the trust may, 
within limits, be drawn on to supply a theory where one is sadly lacking. The learned 
author at the same time concedes that there are formidable differences, and these are 
fully stated. It may be questioned, therefore, if much is gained by terming these inter- 
ests ‘‘quasi-trusts’’. However, it isa relief to find the problem recognized and an answer 
attempted instead of the difficulties—as so frequently is the case—being slurred over 
by a mere statement of the rules. Walsh v. Londsdale, (1882) 21 Ch.D. 9 receives only 
brief notice, but the explanation the author gives of the case is phrased in such a way 
as to be a valuable counterweight to the extremely wide and misleading dicta of Sir 
George Jessel, M.R. In the same section, Lord Westbury’s judgment in Phillips v. 
Phillips, (1861) 4 DeG. F. & J. 208 is properly pointed to, with some emphasis, as the 
surest guide to an understanding of the plea of the bona fide purchaser. 

Unfortunately the opening discussion of the chapter on the relations of equity with 
the common law is somewhat weakened by an extended reference to Lord Mansfield’s 
notions on the subject which is mainly a repetition of what appears on an earlier page. 
What follows, however, is written with force and discernment. The cases of conflict 
are examined, first with reference to the appropriate sub-sections of the Judicature Act, 
and then generally. The list is a good deal longer than that which Maitland adum- 
brated; but after a detailed examination, Mr. Hanbury’s conclusion is that the ‘‘no 


conflict’’ thesis remains essentially valid and that on the substantive side the Judicature 
Act has worked few changes. 


The topic of the assignment of choses in action is discussed at length. The account 
seems adequate, except that perhaps something more might have been said about the 
“‘equities’’ subject to which an assignee takes, for the point is more difficult than the 
text would indicate. Full reference is made to the exceedingly difficult problem 
raised by Hurst v. Picture Theatres, {1915} 1 K.B. 1. The author joins those who 
disagree with the decision and insists that, although the Judicature Act may be said to 
have pooled the resources of law and equity as they existed before the act, ‘‘we must not 
give to either resources that did not formerly belong to them”. 
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From general doctrine, the author follows Maitland in passing to the subject of 
trusts. This part makes up a little more than half the book. Very little time is spent 
on what is so often a barren pursuit, the search of exact definitions, the early attention 
being paid chiefly to the problems which centre around the creation and declaration of 
trusts. With reference to precatory trusts, the sound position is taken that the matter 
is one of tendencies rather than of rigid rules of interpretation, it being emphasized that 
the present attitude of the courts is to decline to read an intention of creating a trust 
into casual expressions of desire. The close analysis, to which the cases on secret trusts 
are subjected, throws a good deal of light on this most recondite subject. A chapter of 
great value is the one dealing with the position of volunteers. The author rejects the 
view that the trust-concept can be widely used to enable those who are not parties to 
sue on contracts made for their benefit. It is said that this device is available only in 
cases where one of the parties to a contract has expressly made himself a trustee for the 
third party. 

The account of resulting trusts is written with admirable clarity. The vexed 
question as to whether a presumption of resulting trust arises on a gift of property being 
made to a stranger is thoroughly canvassed. There is likely to be general agreement 
that it cannot be so at least in the case of personalty, for such a rule, as the author truly 
says, would qualify the established doctrine that a complete voluntary trust is the 
equitable equivalent of a common-law gift. As to realty, complications are now added 
in England by the Law of Property Act, 1925; the author’s view of the matter before 
the act—the conclusion of value to Canadian lawyers—is that the use of the words “‘to 
the use of”’ in the conveyance excluded the presumption. The section on constructive 
trusts does not receive correspondingly full treatment, which perhaps is to be regretted 
owing to the recent tendencies of the courts to put the notion to rather extensive use. 

In many ways the chapters on the position of trustees are the best inthe book. A 
topic which is so heavily weighted with legislation does not lend itself easily to attractive 
writing, but here danger of dullness is avoided with singular skill. The various statutory 
provisions are set in their background of general principle to yield a thoroughly readable 
and sound account. The digression into questions relating to the administration of 
estates increases the bulk of this part of the book; but asso much of the work of trustees 
is concerned with administration, the expedient seems justified. A valuable reminder, 
we think, is that the decision of Maugham J., in Re Vickery, [1931] 1 Ch. 572 (there is 
an obvious misprint on page 266), does not fit well into the traditional view of equity 
concerning the care to be exercised by trustees; the case, it is pointed out, ‘‘as yet stands 
alone”. 

The chapters on mortgages, specific performance, and injunctions do not purport 
to give more than an outline of these branches of equity jurisdiction, though in them the 
author has put us in his especial debt by indicating his own view of some of the diffi- 
culties, notably those arising from the decision of the house of lords in Kreglinger v. New 
Patagonia Meat Company, {1914] A.C. 25. In the same way, in the chapter on cancel- 
lation, he has not hesitated to take a strong line by discarding innocent misrepresentation 
as a separate head of jurisdiction and subsuming it under the rubric ‘‘fraud”’; in justifi- 
cation, a respectable body of authority is marshalled to show the highly artificial sense 
which that term has acquired in equity. 

Altogether this is a stimulating and useful book. It is clearly the product of wide 
scholarship, and although the difficulties of arrangement have not been entirely over- 
come, on balance it is a study of solid value. 

G. F. Curtis 


Dalhousie Law School. 
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Constitutional Law of the United States. By H.E.WILLIs. Bloomington: 
The Principia Press. 1936. Pp. viii, 1198. ($10.00) 

This admirable volume, fully indexed, provided with every facility for reference 
to cases, and with a list of authors referred to, is written primarily for lawyers and 
certainly they are under deep obligations to the learned author for a work of remarkable 
comprehensiveness, of orderly arrangement, and of balanced statement. It ought at 
once to take its place among the standard books on the subject. It would be a mistake, 
however, to limit its usefulness. Its merits are such that students—especially in 
foreign countries and in other federations—will find it a singularly useful treatise. The 
most interesting feature of the book is its approach. While the divisions of the subject 
follow ‘‘the old conceptual or doctrinal’ headings (p. iv) yet, throughout, the criticism 
and interpretation are along functional lines and those of the social interests protected 
by constitutional law. Thus, while the author fully realizes the importance, in this 
branch of American law, of concepts and doctrines, yet he discloses that his outlook on 
law is modern and realistic. The book will then make a further appeal to the philo 
sopher and jurist. In this connexion it is of great value, because Mr. Willis has made 
wide use of extra-judicial writings; and there is certainly no important article in the 
leading journals to which he does not make reference. In addition, special attention 
is paid to the work of the supreme court of the United States, because that distinguished 
body is perhaps unique in its power to create new social interests as well as to balance 
the various social interests to which the law lends, at any given moment, its social 
authority. Perhaps the weakest parts of a remarkable volume are the first two chap 
ters, dealing with the makers, periods, and doctrines of the constitution and with sov 
ereignty under the constitution. The first chapter ought to be unnecessary for Amer 
icans; and for foreigners, learned in comparative law, it is gratuitous. The discussion 
of sovereignty is equally cursory and indeed elementary. The referencing here is weak 
and unworthy of the learned author. Books appear without the place or date of publi 
cation; and, if we must have references to all the theorists of the state, it is surely 
somewhat futile to give no page references to their writings, especially when they are 
drawn on for statements in the text. Doubtless a new edition will soon be called for, 
and we would respectfully suggest that these chapters might possibly disappear and 
make room for a more detailed discussion of the tendencies in American federalism. 
We congratulate the author on a fine piece of work, fully worthy of his reputation as a 
scholar 

W. P. M. KenNnepy 
Law Building, University of Toronto 


Taylor's Principles and Practice of Medical Jurisprudence. Edited by 
S.Smitu and W.G.H.Cook. Ed.9. 2vols. London: J. and A. 
Churchill. 1934. Pp. viii, 878; 973. (63s.) 

Taylor's Medical Jurisprudence is a work that needs no introduction. It has been 

a standard textbook for generations; and to say of this edition that it maintains the 

excellences of its predecessors, and advances them by a careful analysis and presentation 

of the most recent developments in forensic medicine is to say all that really needs to 
be said; but it would be ungracious not to point out some of the features which especially 
characterize the contributions of the present edition. That section which deals with 
insanity in relation to the law is particularly interesting in that it draws the line very 
clearly between insanity as the law regards it and insanity as a problem for medical 
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science. In the field of criminal responsibility McNaughten’s Case, 10 Cl. & F. 200, still 
governs in England and in Canada, and in some states, at all events, of the American 
union. The principles underlying that case, the objections which have been urged 
against its application, the subsequent decisions which have demonstrated the difficulty 
of its application, here receive discriminating treatment. It may, however, be regretted 
that considerations of space obviously led the editors to omit all consideration but the 
briefest of the case of Rex v. True, (1922) Cr. App. R. 164, which created so much public 
discussion as to the availability of the defence of ‘‘irresistible impulse’’, and led to the 
appointment by the lord chancellor of a special committee to consider the subject. 
An excellent feature of the book is the citation of relevant statutes and established legal 
principles: for example, death of young persons occasioned by neglect of those responsible 
to provide food, etc., is specifically noted as coming under the provisions of the Children 
and Young Persons Act, 1933. Medical men in Canada, who may have occasions 
frequently to use this book—or lawyers, for that matter—will find it useful to check 
such citations and references, and to supplement them by references to Canadian 
legislation, for in some respects our Canadian law is different. The surviving member 
of a suicide pact is, in England, considered as guilty of murder (vol. I, p. 69), but the 
Canadian Criminal Code (s. 269) punishes such offence with a maximum penalty of 
life imprisonment. The English Workmen's Compensation Acts provide a machinery 
radically different from that in force in the Canadian provinces. The powers and 
functions of the coroner are in some respects wider in England than they are in Canada; 
and while all that the authors have to say about the relations of coroner and practitioner 
is of value, specific suggestions as to the various steps involved must be studied in the 
light of local conditions. 

Section XII deals with the subject of life and accident insurance in a medico-legal 
view. This is excellent, so far as it goes; but it would have been well had the authors 
devoted much more than nine pages to the problems of material concealment and insurable 
interest. The reviewer's experience would lead him to conclude that no medico-legal 
problems arise with more frequency for the doctor than those which have to do in some 
way with claims under life or sickness or accident policies. ‘lhe legal aspects of mal- 
praxis and quackery receive careful treatment, but perhaps not so exhaustive a treatment 
as the urgency of the subject requires. They arrange these things better in England. 
lhe general medical council guards jealously the honour of the medical profession, 
and such associations as the medical defence union have done much to help medical man, 
and client, and the public at large in court proceedings. In Canada, however, in spite 
of some legislation, remedial in intent but not very carefully thought out, too little 
attention has been paid to the legal relations involved: the medical profession has often 
been slow to vindicate its position in the courts, and unorthodox practitioners, from 
the pious but uneffective faith-healer down to the unprincipled and avaricious quack, 
continue to flourish. Medical councils fear to be thought illiberal, and there is a very 
understandable reluctance to establish, or to make public, standards or codes of pro- 
fessional right conduct or recognized practice. However, when we add to this the 
evident reluctance of medical men to testify in cases of malpraxis or quackery, we can 
see that judges are frequently faced with problems which are made, by this attitude, 
extraordinarily difficult of solution. 

rhere is no need to recommend Taylor to lawyers or to medical men. One thing 
needs to be said. Science advances; and earlier editions are out of date. The ninth 
edition can confidently be recommended as a repository of all that was sound in its 
predecessors, and a guide to all that has been contributed by the latest researches in 
medico-legal science. 

F. C. AuLp 


Law Building, University of Toronto. 
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Principles of the Law of Libel and Slander. By W.A. Button. London: 
Sweet and Maxwell. [Toronto: The Carswell Co.] 1935. Pp. 
xiii, 255. (12s. 6d.) 

The law of libel and slander is one which is thoroughly complicated as anyone 
with practical experience or an intimate knowledge of the cases and standard textbooks 
knows only too well. For the student, there has long been needed an introductory 
work of ‘‘modest dimensions on the subject’. Mr. Button’s book is excellent for its 
purposes and within its limitations. The learned author steers an admirable middle 
course between the necessarily cursory treatment in the textbooks on torts and the 
highly technical and comprehensive discussions by the leading authorities. First of 
all he is eminently successful in his general scheme broken up into fifteen succinct and 
admirable divisions. Then, the general principles of the law are laid down with care 
and precision, fortified by apposite verbatim quotations from judgments and with 
many practical illustrations of the workings of the law. Indeed, this practical side will 
serve to recommend the book to the practical lawyer. In the appendix are included 
various statutes. As a whole the book is to be thoroughly recommended and well 
deserves the high praise given to it in the foreword by Lord Justice Greer. As the book 
has a distinct purpose, it is suggested, with respect, that the learned author may see 
his way in a new edition to lengthen his preface by some observations on the difficulties 
of the subject and by including references to some of the critical articles which have 
appeared on them. Such additions to the preface would greatly enhance the value 
of the book for students. The format of the book is good and there is ample provision 
made for the intelligent use of it. 


The Twilight of Treaties. By Y. M. Gosiet. Translated from the 
French of ‘Le crépuscule des traités’’ by W. B. WELLs. London: 
G. Bell and Sons. [{Toronto: Clarke, Irwin and Co.] 1936. 
Pp. vii, 268. ($2.25) 

M. Goblet is a leading French geographer who believes, quite properly, that legal- 
istic conceptions alone should not regulate international relations and pleads for the 
application to contemporary problems of the scientific study of political geography 
which can be especially helpful in analysing ‘‘worm-eaten empires and embryonic 
states’ (p. 8). He frankly admits that geographers are themselves dubious of this 
branch of their subject and blames their attitude upon the rise of a pseudo-science, 
made in Germany: ‘‘Geopolitik’’, which has become ‘‘nothing more than an agent of 
one of those nationalist systems of state mysticism which, in the post-war world, are 
bringing to life again the very spirit that caused the war"’ (p. 18). His little book 
consists of a series of compact essays upon the political geography of some post-war 
problems chosen because the author thinks the facts are relatively simple of analysis 
or will not unduly excite European sensibilities. After brief sketches of Danzig, the 
Saar territory, and the ‘continental emporium of Vienna’’, the author ranges from the 
swamps of the Chaco to the Arctic where he gives Canada the credit for being ‘‘unques- 
tionably the power which first had occasion to give peaceful application” to ‘the doc- 
trine of territorial dependency resulting from geographical position’’ (p. 231). Brief 
chapters are devoted to the British method of dealing with nationalism in the middle 
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east, to American expansion overseas (the weakest chapter in the book), and to Japan 
as an island empire with continental ‘‘marches’’. The author discusses as ‘supremely 
childish” (p. 141) criticisms of Japanese imperialism and makes the dogmatic assertion: 
‘“‘we are witnessing the development in the Far East of a national organism which is 
evolving normally towards stable equilibrium.’’ In closing the author reviews his 
material to classify four types of dissolution or disintegration in the post-war world, 
and five kinds of evolution or reconstruction. He believes that there is a definite 
balance between these phenomena, and urges the league of nations and similar bodies 
to further research into these problems in order that scientific evidence may be available 
when a new order is emerging. This concept inspires him to a paragraph of ecstatic 
optimism (p. 258), worthy of a Condorcet, that could only have been written before 
the Italo-Ethiopian war: ‘‘The twilight of treaties heralds but a short night. Then will 
break the dawn of new conceptions of international intercourse; the issue of fresh title- 
deeds, which the human race of to-morrow will respect all the more because they will 
be based, not on old parchments registering victories by force or fraud, but upon real, 
concrete facts; upon the mutual actions and reactions of the earth and mankind; upon 
scientific analysis of these actions and reactions; and upon the natural sciences 
economics, geography, and demography—upon history and upon political geography.” 
The translator has done his work admirably; but the author has been less fortunate in 
securing his maps. There is an index but no bibliography. 





F. H. Sowarp 
The University of British Columbia. 


Russell on Crime: A Treatise on Felonies and Misdemeanours. By R. E. 
Ross. Vols. landII. Ed.9. London: Stevensand Sons. 1936. 
Pp. c, viii, 1598. (2 vols. £5) 

Charles Lamb said somewhere that it is remarkable to find a friend the same in old 
age as in early manhood, It is, then, a pleasant duty to review the ninth edition of 
Russell on Crime and thus to live over again a delightful event of student days when it 
became a friend almost on first acquaintance. It is indeed more than pleasant, it is 
gratifying, to find an interesting, valued, and reliable companion renewing its youth 
under the editorship of Mr. Ross, who brings to his work the remarkable experience 
derived from his position as chief clerk of the court of criminal appeal. Russell on Crime 
is thus indeed fortunate; for editors are not only human but are too often governed by 
popular demand, and many a legal classic has preserved the name of ‘‘Bottom’’, but 
has been ‘‘translated indeed”. Mr. Ross is an ideal editor, because his work is not a 
professional tour de force but is rather an extension of his well-known and practical 
interests in criminal law. As the treatise now stands it deals almost entirely with the 
substantive law, and students must not look to it for much guidance on procedure, evi- 
dence, or punishment, or for reference to offences for which the normal remedy lies in 
courts of summary jurisdiction. Practical lawyers may find this a defect; but, for 
ourselves, we can obtain all this elsewhere, while we are thoroughly convinced that 
Mr. Ross has proceeded on wise, and indeed, for want of a better word, on artistic lines. 
Our gravest criticism would be on the fact that the emphasis is so uniformly laid on 
indictable offences. True, summary offences are to-day as the sand on the sea-shore; 
but, even then, it is perhaps not entirely wise to narrow the survey. Be all this as it 
may, Mr. Ross has done a piece of work almost magnificent. Of course we are prejudiced 
in favour of Russell, but we can only say that we have always resented the claim that 
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it is a mere work of reference—great, but still a place to find things. We would like 
to put on record that we read it avidly in student days and that this new edition was 
read with even greater keenness and pleasure; and this all the more so because on almost 
every page Mr. Ross's experience, scholarship, and wisdom have illuminated the issues. 
This is a great treatise—great in its origins, and great in the renewalsof its youth. Every 
facility for reference is provided to cases and statutes, while the rich legal harvest of 
the wide fields is gathered safely and conveniently together in a comprehensive index 
Elsewhere in this issue of the UNIVERSITY OF TORONTO LAW JOURNAL reference is made 
to the present position of mens rea. With great respect, might we suggest to Mr. Ross 
that references to the modern critical literature might well adorn his notes? 


The Catholic Tradition of the Law of Nations. By J. EPPSTEIN. Pub- 
lished for the Carnegie Endowment for International Peace. 
Washington, D.C.: The Catholic Association for International 
Peace. 1935. Pp. xxi, 525. 

Students of international law have been specially interested, during recent years, 
in the contributions made to the subject by the western church, since the predecessors 
of Grotius have of late become an important study. Mr. Eppstein has widened the 
interest and enlarged the view. He has provided a series of documents of amazing 
range—from the new testament, from the early fathers and martyrs, from popes and 
bishops and ecclesiastics, from many organizations—to illustrate the contribution made, 
from his clearly defined angle, to the cause of world peace and to the desire for reasonable 
settlements of international rivalries and disputes. Throughout there is interesting 
comment; and the student can afford to neglect certain notes of simple reverence and 
piety—not perhaps entirely out of place in the setting—as he appreciates undoubt« 
scholarship, well-informed, illuminating, and apposite discussion, and a singularly su 
cessful choice of material which almost overwhelms us in its ambit and scope. We are 
given illustrations of the christian doctrine of war and peace—the gospel of peace, 
military service, civil duties; of the ethics of war—the Augustinian doctrine of war 
the neo-scholastic doctrine of war, modern war; of the preservation of peace—the 
pacific settlement of disputes, the church as peacemaker, the catholic conception of 
peace; ol the society of nations the natural society Ol nations, the positive society ol! 
nations, divine rights in human society; of the place of nationality in the law of nations 
—the rights and limits of nationality, the rights of national minorities, the rights of 
backward races. The volume concludes with certain wider documents appended for 
further reference. The whole volume is no mere tour de force. It is the work of a wise 
scholar, who possesses judgment in selection, discrimination in organization, and wisdom 
in application, It is unfortunate that his qualities have faltered in relation to dates 
and to editions. However, this can be rectified in a new edition; for we believe that 
the book will command a deservedly wide public. One or two impressions are left. We 
may at times feel the tragedy of wars among professing christians all down the ages 
Here we shall learn to moderate our feelings in the light of the efforts made by the 
leaders to promote the reign of law and peace. On the other hand, Mr. Eppstein’s 
fascinating collection, illustrating these age-long efforts, may give us pause, when we 
find that perhaps the greatest organized christian force that the world has ever known 
has not succeeded in establishing anything like a reasonable hope for the world. At 


any rate, we close this volume with the conviction that the kingdom of heaven lies 
within us. 


W. P.M. K. 
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Modern Conveyancing. By A. McDouGaLL. London and Toronto: 
Sir Isaac Pitman and Sons. 1936. Pp. xiii, 273. 

Students of law in the British Isles have been fortunate in having provided for 
them books of practice which have rendered the hard task of daily learning in chambers 
a good deal easier. Indeed, sometimes this help has given birth to a number of “short 
cuts” or so-called ‘‘introductions’’ which are as a rule pestilential. Mr. McDougall's 
book belongs to a different order. Writing asa university law-teacher and as a practis- 
ing lawyer, he has filled a distinct gap in providing an excellent introduction to modern 
conveyancing which has been very much needed especially since 1925. We prophesy 
a long life for his treatise, which is a distinct ornament to the publisher's well-known 
series of legal texts. The first chapter states in short and clear terms the real problems 
connected with the art of conveyancing. Subsequent chapters deal with the contract 
of sale of land, open contracts, particulars and conditions of sale, abstract of title, 
requisitions and searches, conveyancing instruments, conveyances of sale, leases, 
mortgages, settlements, wills and assents, registered land. A table of cases and of 
statutes, the provision of several specimen forms, and an excellent index complete 
the volume. University students will find the book first-class, and the practical lawyer 
ought not to neglect it. It is short and clear, the authorities are apposite and not 
overloaded, and the discussions are judicial and to the point. Indeed, it is not often 
that an introduction to such a detailed subject has been carried out with such distinction, 
and we can believe that the learned author's experience on a university staff has stood 
him in good stead in this connexion. The chapters on settlements and on registered 
land are models of their kind. We can only envy the English student in the possession 
of such an accurate, succinct, and eminently sane guide, which successfully carries 
out its purpose of directing a knowledge of the law of property ‘‘to its practical em- 
bodiment in conveyancing instruments’’; and this purpose is enhanced by the inclusion 
of many forms and precedents. 


Die Methode des englischen Rechts und die deutsche Rechtsreform. Von 
H. O. de Boor. Vortraggehalten in der Frankfurter Arbeits- 
gemeinschaft fiir Rechtsreform. (Schriften der Akademie fiir 
Deutsches Recht, Nr. 7.) Berlin: Verlag Franz Vahlen. 1934. 
Pp. 59. (1.80 RM.) 

The Academy for German Law has in the last two years published many lectures 
and essays, but none of more interest to the English common lawyer than Herr de Boor's 
admirable analysis of English law. This little brochure had its origin in a lecture 


delivered at a meeting of the Arbeitsgemeinschaft fiir Rechtsreform at Frankfurt in 1934: 


it has been made available in its German text, but one would like to see it in an English 
edition. 


The essential theme is familiar. There has been a revolt in Germany against the 
codified legal system which, in spite of the efforts of the German school, was still, in 
essentials, based upon the law of the Pandects. The author tells us: ‘‘Codification in 
the old sense, as a complete and gap-less legal order, which is supposed to provide the 
solution for every case that may arise, is no longer our aim.’’ The law of the future 
is to be one which shall be sensitively in touch with social needs, which shall have more 
place for equity, in a very broad sense of that word, because it bases itself upon the 
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traditions of the people—a law which shall leave room and scope to the judge in his 
decisions upon cases that come before him. 

Herr de Boor finds in the method of English law much that is of value to German 
jurists in their work of law reform; but his appreciation of what is good in our common- 
law system does not, by any means, blind him to its defects. He uses Donoghue v. 
Stevenson, {1932] A.C. 562 (not unfairly, because that was probably the most important 
problem to occupy the house of lords in 1932) as an illustration of how clumsily our 
case-law system may work; and his attack upon our statute law is so vigorous that a 
conservative common lawyer might be inclined to resent it were it not documented, 
step by step, with citations and references which show that the learned author has 
spared no pains to be scrupulously accurate in his statements. This little book 
illustrates, in an eminent way, the utility of comparative legal studies. If English, and 
Canadian, and American lawyers would learn to appreciate that utility, the path to 
law reform in our own system would be made much more plain. 

F.C. AULD 
Law Building, University of Toronto. 


Labor Relations Boards: The Regulation of Collective Bargaining under 
the National Industrial Recovery Act. By L. L. LoRWIN and 
A. Wusnic. (The Institute of Economics of the Brookings 
Institution, Publication no. 67.) Washington, D.C.: The Brook- 
ings Institution. 1935. Pp. xiv, 477. ($3.00) 

In spite of the example set by the natural sciences, the lawyer and the law-giver 
persist in pursuing their experiments like the ancient alchemists. Of course, we profess 
to employ scientific methods; but we continue our quibbling, our distinguishings, and 
our attempts to impress the layman. The citizen, however, is becoming more critical 
of our activities. New institutions of social control are being created in which the 
lawyer is given no place, on the ground that social problems can best be solved by the 
application of sound common sense, rather than by legal casuistry. No doubt, there 
are those who welcome such developments, but it is suggested that lawyers have much 
of value to offer to society, and that in the interpretation and administration of social 
legislation, in sifting facts and defining issues, a legal training is of inestimable value. 
If this be so, the lawyer must change his methods. He can no longer rest content with 
an exposition of what the legislature intended or of what judges have said. He must 
study social facts, and he must offer remedies based, not on conjecture, but on the 
realities of life. If, in his research, he can profit from the experiences of other juris- 
dictions, he will avoid many pitfalls. 

Since the beginning of the Roosevelt administration, numerous attempts have 
been made to solve current social problems in the United States. Whatever may have 
been the fate of these experiments, the experiences of the administrators should prove 
of assistance to lawyers in other countries who are met with similar situations. The 
volume under review is a study of the regulation of collective bargaining under the 
N.I.R.A. Collective bargaining has long been recognized in Great Britain as the most 
effective method of adjusting labour disputes; and, although collective agreements 
are not legally binding, nevertheless they are generally observed. On the other hand, 
in the United States the principle of collective bargaining has not yet gained wide 
support. The task of the N.R.A. was, therefore, extra-hazardous in that it sought to 
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overcome the hostility of management and to persuade this influential group to concede 
the right to bargain collectively (a concession gained elsewhere only after a protracted 
struggle); while, at the same time, it sought to mediate industrial disputes. If we add 
to these difficulties those caused by the vagueness of the language of s. 7 of the N.I.R.A., 
the conflicting official statements of policy, the desire to avoid anything which might 
hamper immediate economic recovery, we can appreciate in some degree the task which 
faced the administration. In the confusion that arose, it was inevitable that industrial 
strife should increase; and labour relations boards were set up to soothe ruffled tempers 
and to work out a modus vivendi. The story of the operations of the various boards, 
as told by the distinguished authors, is not only an important social document, but it 
casts much light on the trials which beset tribunals created to adjudicate on labour 
disputes. 

The operations of the boards are described at length and the problems which con- 
fronted them are analysed with great care; each point being illustrated by appropriate 
cases and rulings. What is collective bargaining? How are the spokesmen for labour 
to be chosen? What is the proper way of dealing with dual unionism, the company 
union, minority interests? How far should the state interfere, where the issue of union 
recognition arises or where the demand of labour is for a closed shop? All these ques- 
tions demanded answers; and the labour relations boards developed principles of value 
in the future. As the authors say: ‘‘Though slowly and by piecemeal, [the labour 
relations boards] developed a body of principles which constituted a doctrinal foundation 
for a rational system of labor relations” (p. 211). It is impossible to summarize this 
‘common law of collective bargaining’. We can only say that we owe a debt of grati- 
tude to the authors for the objective clarity with which they have presented the issues 
and the solutions. No lawyer interested in industrial problems and no student of 
administrative law can afford to neglect this volume. It illustrates the development 
of legal processes in a field peculiarly suited to administrative rather than judicial 
processes; while at the same time, the conditions under which ‘“‘adjudication”’ takes 
place require an attitude of impartial neutrality whose existence lawyers often deny 
to administrative tribunals. 

J. FINKELMAN 
Law Building, University of Toronto, 


conflit Anglo-Irlandais considéré spécialement depuis les Articles 
d’Accord de 1921. Par R. GALLopPIN. Paris: Librairie du Recueil 
Sirey. 1935. Pp. 146. (20 frs.) 

This is an admirable review and analysis of the legal and constitutional relations 
between the British and Irish governments since the coming into being of the Irish 
Free State. Written by a Frenchman, it shows an understanding of the subtleties of 
British constitutional practice, in particular of the distinction between written statute 
law and unwritten constitutional custom, which we are not always willing to credit to 
foreigners. It is a very good example of that clarity of analysis for which French 
scholarship is famous, and it is especially interesting to a British citizen when it treats 
of those topics in which intra-imperial relations impinge upon international relations. 

M. Gallopin takes up in turn all the main issues which have arisen between the 
Free State and the United Kingdom since 1921. He analyses the effect which the 
report of the imperial conference of 1926 and the Statute of Westminster have had 
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upon the Dominion status that was accorded to the Free State in 1921. In dealing 
with the controversies over the interpretation of the Anglo-Irish treaty he sums up on 
the whole in favour of the Free State, especially in favour of the claims on which Mr. 
De Valera has based his recent abolition of the oath and his refusal to pay over the land- 
purchase annuities to the British government. He is not afraid to differ from our chief 
British authority, Professor Keith, on occasion, though on the major points he agrees. 
A reading of both Keith and Gallopin seems to make clear that the statesmen of the 
Irish Free State have not merely been more persistent in getting their own way than 
the English, but they have also provided themselves with better legal assistance. 

The longest section of M. Gallopin’s study deals with the financial question which 
has been a subject of acute controversy in the last few years. Here his conclusion in 
favour of Mr. De Valera seems justified, but this is a matter on which only constitu- 
tional lawyers can express an opinion. The differences between the two governments 
on the subject of registering the 1921 treaty with the league of nations lead the author 
to a wider discussion as to whether the league can deal with the relations inter se of the 
members of the British Commonwealth. He concludes that it can, and that they must 
not be allowed to plead any superior obligations within the Commonwealth which 
would impede their carrying out of the obligations to which every regular league member 
is subject. Perhaps all questions of league obligations have now become somewhat 
academic, but it is well for us to be aware that the usual British interpretation of the 
nature of the Commonwealth in relation to the rest of the world is not without intel 
ligent critics elsewhere. 

FRANK H. UNDERHILL 

University of Toronto. 


A Constitutional History of India. By A.B. Keitu. London: Methuen. 
1936. Pp. xiv, 5386. (15s.) 

Professor Keith's study of Indian constitutional development is not only an excel- 
lent piece of scholarship, but it serves as a vantage ground from which to survey the 
present and the not far distant future. In addition, it is cold and legal throughout; 
and where judgments emerge there are largely legitimate deductions from the point of 
view of law. The historian will find in the volume much valuable reconstruction— 
for example in the estimate of Warren Hastings. More important for our purposes is 
the constitutional evolution, in which the original aim of training the peoples of India 
to govern themselves gives place largely to the direct extension of British sovereignty 
with the Indian civil service as its splendid instrument. This process, however, ‘‘brought 
with it British political ideas and made English the official language of the higher 
functions of government’. Issues were complicated when ‘‘westernized”’ Indians 
began to demand a fulfilment of the original idea, but in a setting of parliamentary 
institutions; while it was evident to every sincere student of Indian history, that their 
concepts cut across the whole structure of Indian society. It may be that the mid-war 
declaration of the British government of a policy involving a gradual process towards 
responsible government was, as the distinguished author suggests, ‘‘an ill considered 
piece of war propaganda”’. It is possible to relegate it to the company of many more 
foolish war promises; but Professor Keith points out that Lord Curzon did not appear 
to realize that ‘‘responsible government” has become a technical term in oversea de- 
velopments; and that the Indian intelligentzia and their followers saw the beginnings 
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of its meaning written into the constitution of 1919, although that instrument, as 
drawn up and worked, failed to offer opportunities for effectual practice. The con- 
stitution of 1935 is a step forward in that, with all! its safeguards, and while we fully 
recognize the enormous problems arising out of Indian life, there is ample room to see 
if the system can be worked. In the provinces there is distinct hope; but in the federal 
field we must wait calmly. At any rate it is a challenge to Indian leadership. In this 
connexion, Professor Keith has placed his readers under special obligations. First of 
all he throws an extraordinarily intimate light on the position and attitude of the 
princes. This history is told with a fine sense of historical values, and no one can begin 
to speak, with anything like a claim to be heard, unless he has studied these important 
pages which do much to illuminate the claims made by the princes ‘‘as the price of their 
cooperation’’, Secondly, the constitutional lawyer will find the analysis and discussion 
of federalism and responsible government under the constitution of 1935 illuminating 
and challenging; while the examination of ‘‘Dominion status’ in relation to India’s 
place in the British Commonwealth is a model of wise and restrained writing. It is 
not to be expected that everyone will agree with Professor Keith's interpretations of 
the constitutional history or of the law; but those who differ from him must be pre- 
pared to meet him with a competency and knowledge at least equal to his own—this 
is a demand made by almost every page. As is usual in all Professor Keith's treatises 
the index constitutes a veritable guide. The volume is one of the most important which 
has appeared on India for many years; and it possesses an interest which is not likely 
to grow less for a considerable time. We recommend its careful study to every student 
of Indian and imperial affairs; and we congratulate the author on a work of outstanding 
accomplishment. For the general reader who cannot be expected to read closely the 
Government of India Act, 1935, with its four hundred odd sections and its sixteen 
schedules, and yet who desires to profit by Professor Keith’s commentary, we recom- 
mend the admirable analyses of the act to be found in the Annual Survey of English Law 
1935 (at pp. 19 ff.). 
W. P. M. KENNEDY 


Law Building, University of Toronto. 


Manual of the Law of Evidence for the Use of Students by the Late Sidney L. 
Phipson. By R. Burrows. Assisted by C. M. Cann. Ed. 5. 
London: Sweet and Maxwell. Toronto: The Carswell Co. 1935. 
Pp. xvii, 344. (12s. 6d.) 

Selected Essays on the Law of Evidence. (Reprinted from the J/arvard 


Law Review.) Cambridge, Mass.: Harvard Law Review Associa- 
tion. 1934. Not paged continuously. 


Phipson has established a distinct place as an authority on the law of evidence. 
His larger treatise has long since been a standard work among practical lawyers, while 
the ‘‘manual”’ has already proved its value to students. The work of both treatises 
has been enhanced by the fact that new editions have been prepared by Mr. Roland 
Burrows, the distinguished editor of the All England Law Reports. While preserving 
the distinctive features of the ‘‘manual”’ which have gone to make its reputation, the 
editors have carefully revised the text, adding explanations which have become necessary, 
and providing a new introduction more suitable for those beginning the subject. Author- 
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ities, fortified by practice and teaching, may differ quite properly on the arrangement 
of the book (cf. D. A. MacRae in 13 Canadian Bar Review (1935), at pp. 766 ff.) in spite 
of the fact that it is singularly popular with students. However, experience with them 
has disclosed that it is too concentrated and too overburdened with cross-references. 
Under wise and practical guidance it will doubtless continue to hold its place until a 
better substitute is provided; and we may venture to hope that the learned editors will 
see their way to do for this subject what Kenny has done for the substantive law. We 
may add that the defects in arrangement are modified somewhat by the excellent 
facilities for reference. 

To the Harvard law review association we are indebted for producing in easily 
accessible form a collection of the essays on the law of evidence which have appeared 
at various times in the Harvard Law Review. The volume will take its place with the 
essays on other legal subjects which have been brought together in book-form from the 
same sources. These essays on evidence are, of course, well known to every student of 
the subject who has used them with great advantage since their first appearance. The 
benefits ought to reach a wider audience because of the ease with which the essays can 
now be consulted. Indeed we have only one criticism to make. If it is worth while 
to give such essays permanent form in a collection—and that is beyond controversy 
the pages ought to be numbered and an index and a table of cases provided. 


Great Britain and the Law of Nations: A Selection of Documents illustrating 
the Views of the Government in the United Kingdom upon Matters of 
International Law. Vol. 11: Territory (Part 1). Edited by H. A. 
SmitH. London: P.S. King and Son. 1935. Pp. x, 422. (16s.) 

International Law. Ed. 2, rev. and enlarged. By C. G. FENWICK. 
(The Century Political Science Series.) New York: D. Appleton- 
Century Co. 1934. Pp. xlvii, 623. ($4.00) 

The British Year Book of International Law, 1935. Edited by J. L. 
BRIERLY. London, Toronto: Oxford University Press. Issued 
under the auspices of the Royal Institute of International Affairs. 
[N.d.] Pp. vi, 248. ($4.75) 

Annual Digest of Public International Law Cases: Being a Selection from 
the Decisions of International and National Courts and Tribunals 
given during the Years 1929 and 1930. Edited by H. LAUTERPACHT. 
(Department of International Studies of the London School of 
Economics and Political Science, University of London.) London 
and Toronto: Longmans, Green and Co. 1935. Pp. xxxvi, 534. 
(42s.) 

The Soviet Union and International Law: A Study based on the Legislation, 
Treaties and Foreign Relations of the Union of Socialist Soviet 
Republics. By T. A. Taracovuzio. New York: The Macmillan 
Co. [Toronto: The Macmillan Company of Canada.] 1935. 
Pp. xvi, 530. ($9.00) 

We welco me the second extremely interesting volume of documents on the law of 
nations which Professor Smith has selected and edited, and hope that assistance and 
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funds will be forthcoming to ensure the continuation of his valuable work. In the 
preface Professor Smith states that “‘at no point is it possible to separate the development 
of legal doctrine from the political facts which have determined its direction.... The 
Law of Nations is essentially a customary law. Custom rests upon the repeated acts 
of men and can only be ascertained by studying what men actually do.’’ Perhaps 
nothing is more essential to a realization of the function of international law than this 
fact, provided always that with it goes the desire and the determination to apply the 
experience and knowledge gained to contemporary problems. This volume deals with 
the acquisition of title to territory; jurisdiction on the high seas; territorial waters, 
including hot pursuit and jurisdiction in ports; straits; international rivers; and an 
appendix on the British case in the Bering sea arbitration. Sections covering the Alaska 
dispute, the Bering sea, and the St. Lawrence river are of particular interest to Cana- 
dians. The papers dealing with the St. Lawrence, as Professor Smith points out, 
‘afford one of the few cases in which general principles of international law are fully 
argued out in diplomatic correspondence between governments” and are for this reason 
most important. Incidentally, he points out that in the view of Great Britain the 
Jay treaty of 1794 was abrogated by the war of 1812, although this does not appear 
from the British paper but is rather a deduction of the United States from British action. 
Professor Smith continues to confer great benefits on all students; and this volume, 
like its predecessor, is essential to the understanding of Great Britain's foreign policies. 


The revised and enlarged edition of Professor Fenwick’s treatise on international 
law, which appeared in 1924, is written on the same general plan as the original, but 
embodies a great deal of new matter of interest and importance. The chapters on the 
nature of international law and on the determination of the rules of international law 
have been completely rewritten and the “consent theory’’ is abandoned as defective 
and inadequate. New chapters on the league of nations and on international co- 
operation have been added, and the sections on war and neutrality reluctantly but 
wisely retained—a concession, perhaps, to the uncertainty and pessimism growing out 
of the present international situation. The volume is fully annotated with a great 
variety of footnotes and references and includes a useful bibliography and a table of 
cases cited. It can be strongly recommended to students of international law, and it 
has the additional advantage of being moderate in price. 


We open The British Year Book with a sense of loss because of the message that it 
bears of the passing of that fine scholar, gentleman, and friend, Professor A. P. Higgins, 
who contributed so much to the science of internationallaw. This, the sixteenth volume 
is as usual interesting and valuable. Perhaps one of the most valuable contributions 
is the article by Mr. J. W. Jones on ‘The ‘Pure’ Theory of International Law’”’, in which 
he concludes that this theory does not assert that law is free from elements of psycho- 
logical, sociological, and political importance, but attempts to put a purely legal con- 
struction upon such fundamental terms as positive law, the sources of law, and the 
sovereign state. To the international lawyer it is particularly interesting to consider 
that it is through international law alone that municipal law preserves its homogeneity 
and continuity. Other contributors include such distinguished scholars as Professors 
M. O. Hudson, Quincy Wright, and Mr. Norman Bentwich, while Canadians will wel- 
come almost as one of themselves Mr. C. W. Jenks of the international labour office, 
who bids fair to become an authority on the Canadian constitution in relation to the 
treaty-making power. The usual collection of notes, decisions, opinions, awards, and 
reviews of books and periodicals is included and adds greatly to the value of the book. 

The Annual Digest—the fifth in the series initiated by Professor McNair and 


Dr. Lauterpacht—is, if possible, better than ever. It is the product of some twenty-six 
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distinguished authorities and includes the digest of cases from some twenty-six countries, 
the British Dominions and colonies, together with cases from international and mixed 
courts and tribunals, decisions on communications and transit and on league and labour 
office immunities. No important changes have been made in the plan of the volume 
save in respect of the uniformity of type used. Although cases arising out of the great 
war are decreasing, the total number of cases is increasing. One of the most interesting 
sections is that dealing with the position of individuals in international law, for this isa 
modern development of growing importance, which covers such topics as nationality, 
naturalization, aliens, extradition, and minorities. ‘The Canadian courts provide cases 
on jurisdiction over aliens, extradition, the relation of provincial legislation to the 
Ashburton treaty, and illustrate the readiness of the courts to enforce contracts made 
with a view to the breach of the laws of another and friendly state. Perhaps no better 
answer to the statement that there is no such thing as international law, or that inter- 
national law is not law at all, or to the impatience with international law and lawyers 
in the present disturbed state of international society, can be given than a reference to 


this admirable collection. 


Mr. Taracouzio’s volume is the first in English to show how the U.S.S.R. “‘seeks to 
acquire the protection of the precepts of international law for its sovereignty, for its 
territorial integrity, and for the relation between the state and the individual’. Because 
of this and because of the uniqueness and importance of the U.S.S.R., it is an important 
contribution to the literature of international law. ‘The first and perhaps most impor- 
tant section deals with the soviet theory of internationallaw. Theoretically this results 
in an interpretation of international law as a “‘provisional inter-class law which aims to 
further the interests of organized national labouring classes in their common struggle 
for proletariat world supremacy’. The soviet attitude toward sovereignty is sum 
marized ‘‘as a conscious subjection of theoretical aspirations to concrete political 


necessities. The practical exercise of the provisional manifestation of communist 
sovereignty—national self-determination and class-struggle—is confined by the soviets 
to the administration from the Kremlin of national and class problems within the 
U.S.S.R. only. In dealing with the international aspects of the problem, the soviets are 
content to see it left in each individual case to the interpretation dictated by the political 
wisdom and diplomatic skill of the moment.’’ After discussing these aspects of the 
subject, Mr. Taracouzio goes on to consider how the soviets have dealt with concrete 
situations involving a consideration of, or relationship to, international law. This 
includes problems affecting territory, waters, and the air; and in practically all cases 
the soviets have fallen in with the more modern principles of international law affecting 
these, and in few, if any, cases have they departed from these principles or worked out 
new principles of theirown. In regard to ‘‘persons’’, however, which covers nationality, 


citizenship, the legal status of foreigners, immigration, extradition, and emigration, the 


soviets, as might be expected, have varied from the usual practice of democratic states 
and this section is perhaps the most interesting in the book. The distinguished author 
proceeds to deal with the soviet practice in relation to diplomats and diplomacy, the 
consular service, treaties, pacific settlement of international controversies, and war, 
and he concludes with some one hundred and thirty pages of appendices of select soviet 
documents. The two things that impress the reader are, first, the fact that practically 
all the statements made or opinions expressed grow out of soviet practice or declarations; 
and, secondly, that this practice and these declarations approximate closely to orthodox 
international law. The fact that the U.S.S.R. broke so completely with its predecessor 
and has been in existence such a short time, makes it possible to discover from practice 
and declarations the exact situation or policy of the U.S.S.R. at the present time in a 
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manner that is impossible in the case of long-continuing states like Great Britain or 
France. The book is well written and seems to be completely free from prejudice either 
for or against the present régime in Russia. 

NorMAN MACKENZIE 
Law Building, University of Toronto. 


Divorce and its Problems. By E. S. P. HAYNEs and D. WALKER-SMITH. 
London: Methuen and Co. [Toronto: S. J. Reginald Saunders.] 
1935. Pp. vii, 183. ($2.00) 

Those who are acquainted with the famous and penetrating speech of Lord Birk- 
enhead on divorce reform (Points of View, New York, 1922, vol. 1, pp. 205 ff.) will 
welcome this volume, which is of outstanding interest not merely tu jurists and practical 
lawyers but to all those who can, without passion or prejudice, consider how it is possible 
to increase human happiness and to rob life of some of its most ugly and soul-destroying 
elements. The learned authors write with calm, with knowledge, with a definite pur- 
pose and desire for the dignity of the home and of marriage. They ask the simple 
question whether adultery alone is the cause of the frustration of marriage—the mere 
physical at the expense of those deeper things on which Lord Birkenhead laid such 
important emphasis. From this point of view the learned authors prove beyond 
controversy that the present law of divorce—cruel, illogical, and even inhuman—is 
anti-social, and in the most profound sense unchristian. Doubtless their arguments 
will fall on many deaf ears—deaf through dogma, through tradition, through the im- 
mobility of unjustified fear. We have no doubt whatever that to those who see beyond 
such causes, who value home life and human love and human devotion among earth's 
divinest possessions, this volume will make a deep and convincing appeal. From the 
ethics and history of divorce, with a bold challenge to certain ambiguous texts in the 
new testament to which Lord Birkenhead also drew attention, down to an objective 
view of the present law of divorce with its dubious by-products of collusion, condo- 
nation, and connivance, we have one of the best and most judicial series of views at 
present available. In addition, the survey of the social consequence of separation 
must convince every sincere reader that this ‘‘cure”’ is infinitely worse than divorce. 
It not merely breaks up the home and is charged with terrible hurt to children, but it 
opens no gate to a better and fairer life for the parties themselves. ‘The whole situation 
is tragic. What of reform? The majority report of the royal commission of divorce, 
1909, is accepted: that desertion, cruelty, and, under safeguards, drunkenness, insanity, 
and life imprisonment should constitute conditions for divorce. Mr. Haynes would 
favour divorce by consent, while Mr. Walker-Smith is opposed to it apparently for the 
reason that it could only be fitted into the pattern of ‘‘a communistic society”. In this 
connexion, whatever our own opinions may be, the argument seems fallacious. Many 


countries—just as civilized as any Britannic state—grant divorce on consent and they 


are far from being communistic. If we believe that the end of marriage is in reality a 
spiritual union, it seems to us, with great respect, that the parties to a union might well 
be trusted, after due reflection and a sufficient period of thought, to decide whether in 
a particular case that union was fulfilling its highest purpose. We do not solve problems 
by refusing to meet them. At any rate, the book is eminently sober and is a safe guide 
in deep waters. Accurate and clear—a social document—it ought to be read by every- 
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one to whom the highest citizenship makes an appeal. Divorce is a complex and in- 


escapable human problem, and on its reasonable solution much in the future of society 
depends 


A es 








Ilandbook on the Law of Damages. By C. T. McCormick. (Hornbook 


Series.) St. Paul: West Publishing Co. 1935. Pp. xiv, 811. 
Cases and Materials on the Law of Damages. By C. T. McCormick. 
Chicago: The Foundation Press. 1935. Pp. xv, 798. 

The industry and zeal of American professors of law in preparing teaching material 
are highly commendable, and those in other jurisdictions may well be envious. On the 
other hand, there is always a danger that students, amid a wealth of aids to study, 
may come to believe that knowledge of a field of law can come only through lecture- 
room or seminar—a result which the profession cannot afford to view with equanimity. 
However, where the provision of texts and material is so admirable as Professor Mc- 
Cormick's we can afford to overlook the danger referred to. In his treatise on damages, 
his aim is severely practical: ‘‘to treat the doctrines, distinctions, and standards as 
material which is used by lawyers, judges and jurors in the work of litigation, with 
lesser attention to the arrangement of the matter according to a symmetrical pattern 
or logical system” (p. v). But his approach is essentially that of a teacher. A legal 
doctrine has an origin—therefore we are given its history; it has a present value- 
therefore we are given an exposition of its practical application; it raises social questions 

therefore we are given, in the best modern manner, a critical view of its daily workings. 
The earlier chapters deal with procedure and general principles, while the later and 
larger part of the work is devoted to a discussion of damages in torts, in contracts, 
and in relation to compensation for property taken by the public (eminent domain). 
Perhaps, amid much that is valuable, the chapters dealing with torts are among the 
most interesting. It would bea matter for regret if students were deceived by the title 
of the book and failed to realize that it contains a stimulating review of principles of 
liability. There is an admirable survey of the tantalizing problem of proximate cause, 
which, while perhaps too concentrated for the beginner, constitutes a useful guide to 
the doctrines of various schools, not without the learned author's criticism. Com- 
parative lawyers will welcome the chapters on malicious prosecution and seduction. 
That dealing with damages for injury to personal property is illuminating and casts 
light on recent English cases dealing with this problem—an analysis of which would 
have added greatly to the value of the treatise for the foreign reader (cf. Professor 
Goodhart's article (supra)). In the matter of legal reform, there is food for serious 
thought in the chapter dealing with costs of litigation. We may not be able to agree 
entirely with the author's conclusions as to costs in actions where nominal damages are 
awarded (pp. 95-6); yet the whole problem, as seen by him, is dignified by suggestive 
thought. The treatise is thoroughly competent within its limits; it is full of incentive 
for wider study, especially on account of its comprehensive references to extra-judicial 
material. The style is specially lucid and thus interest is given to a subject sometimes 
looked on as dull and material. 


Of case-books we have ‘‘God's plenty’’; and we can only say that as a rule, in 


reviewing them, we have tried to believe that the worth of the harvest lies with the 


individual editor. However, we are fortunate that Professor McCormick's collection 
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accompanies his treatise, and we can say at once that it constitutes a worth-while 
companion volume. For American students this is abundantly obvious; for those in 
other common-law jurisdictions the utility of the material is not so obvious, as it is 
derived almost exclusively from American sources. Even for them, however, there is 
much of persuasive value. 

J. FINKELMAN 
Law Building, University of Toronto. 


Le boycott en droit anglais: La lot, la doctrine, la jurisprudence. Par 
J. DucnosaL. Paris: Librairie du Recueil Sirey. 1935. Pp. 165. 


Studies by foreign jurists on aspects of English law have become within recent 
years, of value and importance, especially those by French scholars in the field of 
industrial law to which Dr. Duchosal makes an interesting contribution. His mono- 
graph deals with the English law of ‘‘boycott’’. The term is, of course, not one of art, 
a fact which he recognizes; but, by choosing it he has complicated his treatment of a 
subject already sufficiently confused. His approach is historical and analytical. The 
historical survey is well done, and the essential social aspects are brought into relief, 
This part may be read with profit. On the other hand, when the learned author comes 
to deal with “‘la jurisprudence en matiére de boycott” we are in a different atmosphere. 
It is quite evident that he has studied the case-law with diligence and care. He sees 
the difficulties and his statements of the law are, on the whole, characterized by French 
clarity. On the other hand, we are left with no clear appreciation of the legal con- 
sequences of a ‘‘boycott’’, which are so dramatically evident to the common lawyer. 
The term ‘‘boycott”’ is too vague; and conclusions, which might have been drawn had 
the author proceeded along the lines of the well-known categories, are almost deprived 
of constructive value. In addition, the reader will be misled by the author's failure 
to stress the fundamental importance of the plea of justification in relation to conspiracy 
to injure and to inducing breach of contract. The bibliography is of great value, but 
we miss Hedges and Winterbottom, Legal History of Trade Unionism (London, 1930). 

J. FINKELMAN 
Law Building, University of Toronto. 


Ciwwilisation and the Growth of Law: A Study of the Relations between Men's 
Ideas about the Universe and the Institutions of Law and Government. 
By W. A. Rosson. London: Macmillan and Co. [Toronto: 
The Macmillan Company of Canada.|] 1935. Pp. xv, 354. 
($3.75) 

Dr. Robson's work in the fields of administrative law and local government has 
invariably been characterized by a wide humanity in outlook; and this new product 
has evidently had a long prenatal existence. Its writing was for the author ‘‘a strange 
and exciting adventure. . . a fascinating and refreshing experience’. Its purpose is, 
in brief, a study of the relations between men’s ideas about the universe and the institu- 
tions of law and government. For his examination of the origins of law the author 
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has gone far beyond the conventional ambit of historical jurisprudence and has found 
in many apt illustrations of primitive customs and observances abundant support for 
his thesis that jural law must be considered not in terms of command and sanction, 
as the speech of him who must be obeyed, but rather as a formulation of the pattern 
of social behaviour, a view comparable to the conception of scientific law as a formulation 
of the pattern of physical behaviour. 

If a word of criticism must be said, it is that sometimes this book seems to be a 
sort of equivalent in law for D'Israeli’s Curiosities of Literature. Sometimes, Dr. 
Robson's illustrations of early custom seem to have been brought in more because they 
were interesting or bizarre than because they helped his argument. A chapter on curses, 
blessings, and oaths may seem redundant; but it is full of gorgeous stuff, and the author 
must have had great fun writing it. Certainly the reviewer got much fun out of reading 
it. 

This is a book which the reader will want to keep by him if only to dig in it, from 
time to time, for what is curious and amusing. But he will find much more than mere 
entertainment. There is here wide scholarship, much exact observation, mature 
speculation upon the deepest problems of human conduct by a writer whose special 
knowledge of the issues of government and public law enables him to speak with some 
real claim of authority. 


Travaux du Comité Frangais de Droit International Privé. Paris. Lib- 
rairie Dalloz. 1934-5. Premiére année, pp. 165 (20 frs.); seconde 
année, pp. 173 (20 frs.). 


The Comité frangais de droit international privé was organized in February, 1934, 
and may be described asa sort of Académie Francaisé or select group of French specialists 
in private international law. On its list of members are to be found nearly all the names 
of those writers who at the present day are maintaining the high tradition of the French 


literature of private international law. In order to avoid an invidious selection of 


distinguished names, it is safer perhaps merely to mention that the first honorary 
president is M. Ch. Lyon-Caens, the president is M. P. Lerebours-Pigeonniére, and 
the secretary-general is M. J. P. Niboyet. The constitution provides for a membership 
of eighty, new members being elected by the existing members. The list of members, 
as ot July 1, 1935, contains sixty-four names. 


The first two volumes of the proceedings of this group of specialists are not, in 


the ordinary sense, numbers of a new law review. They do not contain a single docu- 


mented article or report, written primarily for publication. The members of the 


group meet every two months during the period from October to June each year. 
The meetings are not public and no votes are taken upon juridical questions under dis- 
cussion. At each meeting one member reads a paper upon a topic which has previously 


been selected for discussion. This paper is intended to bring before the members in 


an orderly and concise manner the nature of the problems arising in connexion with the 
selected topic and to suggest questions for discussion. The reading of the paper is 
followed by an oral discussion, and a stenographic report of this discussion is printed, 

The subjects discussed in 1934 were Ja territorialité du droit et les tendances nouvelles 
en ce sens, le statut des sociétés, la notion de filiale au point de vue fiscal international, and 
la liquidation des sociétés russes en France; and those discussed in 1935 were le probléme 
de l' expulsion des apatrides and la capacité du commercant étranger en France. 








REVIEWS OF Booxks 213 


The material collected in the two volumes under review is of great interest, not 
only to students of the French system of private international law, but also to all who 
are engaged in the study of the conflict of laws in other countries. 


Joun D. FALCONBRIDGE 
Osgoode Hall Law School. 


The Elements of Criminal Law and Procedure. By A. M. WILSHERE. 
Ed. 4. London: Sweet and Maxwell. Toronto: The Carswell Co. 
1935. Pp. xxiv, 375. 

A Selection of Leading Cases illustrating the Criminal Law. By A. M. 
WILSHERE. Ed. 3. London: Sweet and Maxwell. Toronto: 
The Carswell Co. 1935. Pp. vii, 448. 

These two books have established their place with students and the new editions 
do not require extended review as they largely follow the methods and approach which 
have already made them successful. To the older qualities of the textbook Mr. Wilshere 
has added a survey of recent statutory changes while the adjectival law is brought 
up-to-date. Indeed, such is the mass of legislation that the distinguished author com- 
plains that he has been forced to sacrifice discussions of principles in the interests of 
practicability. Of its kind the book is a model of careful statement; and if it is used 
with its excellent companion volume of leading cases, it will constitute a first-class guide. 
It would be most unfair, then, to criticize it because it does not deal with the broader 
and more tantalizing problems. The student must always find the search for general 
principles in criminal law somewhat difficult considering the barrenness, even in the 
court of criminal appeal, of the judgments in this connexion. However, the combined 
use of Mr. Wilshere’s two books will do much to help him. In a new edition of the case- 
book we hope to see included Rex v. Maughan, Hardie and Lane v. Chilton, Rex v. Bassey. 
In the textbook we would welcome, even in a long footnote, a discussion of the present 
tendencies in relation to mens rea, with perhaps some references to the growing critical 
literature. For example, there are articles by Dr. Mannheim in recent issues of the 
Journal of Comparative Legislation; by Dr. Stallybrass, on the eclipse of mens rea in 52 
Law Quarterly Review (1936), at pp. 60 ff.; and by Mr. J. W. C. Turner in 6 Cambridge 
Law Journal (1936), at pp. 31 ff. Mr. Wilshere has done so much to assist the student 
that we feel justified in asking him for more. 


Fraser on Libel and Slander (Law and Practice). By G. O. SLADE and 
N. Fautks. Ed. 7. London and Toronto: Butterworth and Co. 
1936. Pp. Ixi, 371, [36]. 

The new edition of Fraser on Libel is worthy of its distinguished begettor and, in 
bringing the law down to March 1, 1936, Mr. Slade has derived a pleasure from his 
former personal association with the late Sir Hugh Fraser. The organization of the 
treatise has been little changed and the law continues to be presented almost in the 
form of a code—fifty-two articies deaiing with civil actions and eleven dealing with 
criminal proceedings. The cases cited and the statutes referred to are comprehensive 
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and the entire work, well indexed, continues to constitute a singularly adequate, scho- 
larly, judicial, and up-to-date guide to a very complicated field of law, for which students 
and practical lawyers must be grateful. Each proposition is stated with clarity; and 
the exposition and discussion of its application and the judicial opinions follow. Indeed, 
so generous are the last that we hope students will not, in appreciating the gifts be- 
stowed, neglect the original givers. The impression must not be left that the treatise 
is a mere compilation. Criticism is not wanting, and we are pleased for example to 
note, in the article dealing with ‘‘fair comment’’, that the use made of Hunt v. Star 
Newspaper Company, (1908) 2 K.B. 309 by Scrutton J. in Homing Pigeon Publishing 
Company v. Racing Pigeon Publishing Company, (1913) 29 T.L.R. 389 is respectfully 
questioned. The law of libel and slander is in a singularly confused state and its reform 
perhaps lies along the lines of codification. In that event, the approach made so boldly 
by Fraser and amplified in this new edition may well form the foundations. The form 
of the book is excellent. Readers, of course, need hardly be warned that the book fol- 
lows the well-known English traditions, and that extra-judicial references and authorities 
are almost conspicuous by their absence. It is submitted that this tradition has become 
detrimental to reform. Dr. Stallybrass has broken away from it with obvious success; 
and nothing could be more valuable for Fraser on Libel than such a widening of the 
references as now distinguishes Salmon on Torts. Judges and lawyers, in using standard 
textbooks, can thus be brought into touch with serious defects, and their natural con- 
servatism can be exposed to the “‘life behind the law’. We respectfully suggest to 
Mr. Slade and Mr. Faulks a consideration of this point of view in preparing another 
edition. The practical lawyer is as a rule unconscious of, if not indeed unfamiliar with, 
the problems in this field of law. Why does criminal libel exist and not criminal slander? 
Why is libel usually thought of as more serious than slander, when in fact there need 
not be any difference from this point of view? Why should libel and slander be sep- 
arated? If the answers are drawn from history, so much the worse for ‘‘the dead 
hand”, The serious side of all this can be viewed conveniently, in a setting of wit if 
not indeed of tragedy, in Hold Your Tongue, by M.L. Ernst and A. Lindey (with an 
introduction by A. P. Herbert, London, Methuen, 1936). 


Common Law and Statutory Amendment in Relation to Contributory 
Negligence in Canada: The Meaning and Effect of the Present Law 
Illustrated by the Leading Decisions. By C. F. Davie. Toronto: 
The Carswell Co. 1936. Pp. xv, 294. 


The author of this monograph has made a distinct if challenging contribution to 
the legal literature on an involved and perplexing problem. Although he seems to have 
ignored the extra-judicial writings on the subject—a fault which cannot be overlooked— 
it may nevertheless be that this defect will be offset by his fresh points of view. The 
industry is commendable and the analysis of the facts of the various cases discussed 
seems to indicate that some of the confusion in dealing with contributory negligence 
cases can be avoided by clear thinking. 

The author's argument is that the common-law rules relating to contributory 
negligence depend on a proper appreciation of the principles of proximate cause, and, 
when these are correctly applied, they will usually lead to a “‘fair’’ result. There is, 
of course, the apparent injustice arising in the case of concurrent negligence, or what 
the author refers to as ‘‘dual proximate cause’’; but “‘rigorous adherence to proximate 
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cause principles will result in contributory negligence cases being few in number” (p. 177). 
On the other hand, the principles applied in common-law courts differ from those applied 
in admiralty, and whereas the former seek scientific exactitude, the latter allow wide 
latitude, and “‘proximate cause may or may not be scrupulously inquired into”’ (p. 76) 
The statutes relating to contributory negligence in Canada employ the language of the 
Maritime Conventions Act, but are interpreted by judges whose minds work along the 
lines of common-law doctrines. Consequently, in interpreting the terms “‘fault’’ and 
“contributed” in the negligence statutes, the courts (especially the supreme court of 
Canada in McLaughlin v. Long, [1927] S.C.R. 303) prefer to define them in the light 
of common-law rather than of admiralty principles. Thus, although both systems 
recognize that the person guilty of ultimate negligence must shoulder the whole burden, 
nevertheless beyond that we cannot rely on the admiralty rule which applies ‘‘common 
sense principles’’ (see Viscount Birkenhead in Admiralty Commissioners v. SS. Volute, 
{1922} 1 A.C. 129), rather than the scientific proximate cause of the common law. 
Canadian courts must adhere strictly to the principles of proximate cause; and justice 
will be done. Such, then, is the learned author's argument. 

It is suggested that the author is somewhat too vehement in his denunciation of 
admiralty principles and that his analysis of the law is weakened and distorted by this 
approach. Similarly, his unqualified acceptance of McLaughlin v. Long, which has 
coloured his interpretation of the statutes, is not entirely justified. As he himself 
suggests, ‘if the language of the statute is to be taken in its literal reading it clearly 
means that where both parties are at fault in causing a loss, amy fault on the part of 
either, however remotely contributing thereto, will be subject to apportionment of 
damages” (p. 43). Why was this view not accepted by the courts? The author himself 
admits that it would be a “desirable simplification of an intricate branch of juris- 
prudence” (p. 43). Yet, he denounces the statutes and finds in them no saving grace. 

To us it seems that the literal interpretation of the statute expresses the true intent 
of the legislature (if in these heretical times we can speak of such an intent); and, it is 
submitted, that the several amendments to the statute in Ontario support this view. 
The rapid tempo of modern life depends on our ability to rely on a good neighbour. 
We are entitled to expect that other persons will act reasonably; and, if they fail so 
to act, thus casting an additional burden upon us, they must bear a portion of the loss. 
In fact, it is submitted that many of the decisions on the statutes represent an attempt 
to avoid the effects of McLaughlin v. Long and to apply ‘‘common sense principles’’. 

The learned author has rendered a distinct service in presenting his interpretation 
of the statutes and it is one which deserves professional consideration. Whether we 
agree with his views or not, the monograph should be of interest to every Canadian 
lawyer, if only because of the fact that all the leading cases have been analysed and 
discussed so fully and with such logical precision. 

J. FINKELMAN 
Law Building, University of Toronto. 


Cases on Equity Jurisdiction and Specific Performance. By Z. CHAFEE, Jr. 
and S. P. Stimpson. 2 vols. Cambridge, Mass.: Langdell Hall, 
published by the Editors. 1934. Pp. xiii, 870; vi, 871-1619. 
($8.00) 

The case-book, if not its crown and flower, is at any rate the hardy annual of 

American jurisprudence. These volumes, moreover, come at a period of acceleration 
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in the production of case-books; and fittingly, they issue from a hall in Cambridge 
bearing the name of Professor Langdell, who introduced the case-method into legal 
pedagogy. The authors have by no means limited themselves to the wholesale tran- 
scription of ‘‘leading cases’. In the first place, the two volumes are comfortably larded 
with excerpts from the writings of equity jurists; the opening pages of volume I, for 
instance, quoting in familiar fashion from Maitland’s Equity. Again, lengthy cases 
have been purged editorially of irrelevant materials, and both volumes leavened by 
an adaptation of the Ames technique, in that a wealth of ancillary information, including 
critical reference to statutes and to analogous and divergent cases, is appended in the 
form of editorial notations. Both volumes are characterized by the liberal and un- 
familiar use of visual materials including, inter alia, some formidable portraits of the 
chancellors, a likeness of the recalcitrant Johanna Wagner, and a map to scale of the 
Colorado Delta. Perhaps in subsequent editions one may look for a statistical chart 
representing variations in the length of the chancellor’s foot, beneath (p. 246) the 
pensive figure of Sir Edward Coke. In any case, these visual interpolations are worthy 
of tribute. If they make a work appear less learned, they make it seem more interesting, 
which is more important. But the authors themselves provide their own apology: 
‘The doctrines of equity were developed by individual Chancellors in cases involving 
actual, living controversies; to understand the development of those doctrines, to get 
the ‘feel’ of equity in action, this must constantly be kept in mind by the student. 
We hope that the portraits of equity judges and litigants and the maps and views of 
the physical situations in leading cases may be of some help in this regard”’ (p. viii). 
It should be remarked, too, that at the end of each chapter is appended a series of 
‘problem cases’’, common in ‘‘cram’’ books, but novel in case-compilations, designed 
to emphasize the questions raised in the selected cases and to stimulate the process 
of legal ratiocination. These stimulants will enhance the value of these books to the 
student of equity, yet they recall poignantly the circumstance that case-books as such 
have more utility for students than for practitioners, whose chief guides to the cases 
are digests and treatises. While that difficulty is in the present volumes to some extent 
obviated by the editorial notes above referred to, their value for the Canadian practi- 
tioner is not enhanced by the fact that three-quarters of the cases dealt with were 
litigated in the United States. 


In arrangement, approach, and substance, the authors have built largely upon the 
foundations of J. B. Ames’s Cases in Equity Jurisdiction, and their indebtedness is not 
the less because they have quadrupled in quantity the materials employed by Professor 
Ames. That being so, the thoroughly articulate premises of the present volumes are, 
first, that equity should be dealt with as an autonomous body of doctrine, and second, 
that the approach to its mastery must be historical and genetic: ‘‘We believe that a 
thorough and imaginative understanding of the present-day operation and potentialities 
of equity can best be obtained by an historical—a genetic—approach to the subject, 
and that such an approach may best be made through a course or courses devoted to 
equity as such. This book is constructed on the basis of that belief’ (p. x). It does 
not appear to be necessary to go so far in order to justify the present work. It is enough 
that the key to an appreciation of any present body of doctrine lies in the investigation 
of origins and growth, and that equity began, doctrinally and curially, in an autonomous 
manner. At the same time it is refreshing to hear, at a period when many (including 
the reviewer) believe equity to be a gloss now largely absorbed into the very fabric 
of the law, so compelling an assertion of the present autonomy of equitable doctrine. 
Of course, readers will do well to remember that in many jurisdictions in the United 
States courts administering equity as a separate body of law continue to flourish. 
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These volumes may be criticized as to their premises, and as being case-books, but 
granted the utility of such compilations, and granted also the validity of the separate 
study of equity at the present time, their excellence as examples of scholarly workman- 
ship cannot be gainsaid. The tribute paid by the authors to the printers, that the work 
done was ‘‘competent and accurate”’ is well-merited, and the vast lore is rendered easily 
available by an analytical table of contents, a table of cases, a table of statutes, and 
eight pages of corrections, in addition to a general subject-index. The volumes will 
be welcome newcomers to any scholar’s library. 
E, RussELL HOPKINS 

University of Saskatchewan. 


Cases on International Law. By C.G. FENwicK. (National Case-Book 
Series.) Chicago: Callaghan and Co. 1935. Pp. xxiii, 815. 
Transactions of the Grotius Society. Vol. XX1: Problems of Peace and 

War. London. 1936. Pp. xxx, 194. 


Professor C. G. Fenwick has made a notable addition to the well-known National 
Case-Book Series. His collection is based on certain principles: it does not deal with 
treaties, conventions, and diplomatic correspondence; the emphasis is on points of 
international law arising before domestic tribunals and on the decisions and advisory 
opinions of the international courts; it includes cases between the states of the United 
States ‘‘as illustrating the application of principles of international law to the relations 
of members of a federal union and suggesting a like application to current international 
controversies’ (p. iv)—a somewhat novel and interesting approach which might well 
be explored in connexion with Canada and Australia; adequate, but comparatively 
few cases, on war and neutrality. In addition, the distinguished editor has deemed it 
wise to add a series of introductory notes to each chapter and subdivision, in which 
general principles are stated followed by questions arising out of the issues presented 
in particular cases. As a result the problems stand out and the way is made clear for 
an intelligent approach by the student to the great standard treatises. The collection 
is limited to British and American cases (we hope for a further volume dealing with 
foreign states); and abridgment has been necessary for reasons of space, but additional 
cases have been summarized admirably in the notes. Every effort has been made both 
in the preface and in the text to impress upon the student that the volume is merely a 
guide and is no substitute for his own wide reading—it is a lecture-room manual ‘‘not a 
source-book of final authority’. A careful examination of the chapters and of the 
cases which each contains is impossible within the scope of a review; but even a cursory 
survey is sufficient to disclose that the aims, objects, and methods of the editor have 
been carried out with great success. We have always felt a certain restraint in criti- 
cizing case-books, as each editor must have personal and other reasons which govern 
his selection. However, we have no hesitation in saying that Mr. Fenwick’s judgment 
is excellent and that his book is worthy not only of the series to which it belongs but of 
his own scholarly reputation. For a new edition, we would suggest a section on man- 
dates, which might include the well-known South African and New Zealand cases; the 
addition of the Arrow River Case from the Canadian reports to the section dealing with 
the legal effect of treaties (p. 552); a clarification of the note on acts of state in English 
law (p. 283) to make it clear that this defence is only available ‘‘outside the realm"’; 
the relegation of the Daimler Case (pp. 166 ff.) to a note, as it commands little authority 
with jurists or the profession; the inclusion of the recent cases of Portugal v. Germany 
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(the Cysne), to illustrate that reprisals are not admissible against neutrals, and of 
Kiriadolu v. Germany, in connexion with the necessity of notification before bombard- 
ment from the air. 

The annual volume of the transactions of the Grotius society is, as usual, of 
suggestive interest. Mr. C. Wilfred Jenks contributes an excellent discussion of the 
proposed peace act; President Kaeckenbeeck surveys the character and work of the 
arbitral tribunal of Upper Silesia; Mr. Heyting submits to an analytical examination 
the position of Great Britain in relation to the collective organization of European 
peace—a contribution which raises several vital problems; to Judge Caloyami we owe 
a view of M. Laval’s proposals to the league of nations for the establishment of a per 
manent international tribunal in criminal matters, which ought to be read in connexion 
with Professor Corbett’s review dealing with the same subject in this issue of the 
UNIVERSITY OF TorRONTO LAW JouURNAL; Sir Arnold Wilson discusses problems in 
relation to the Suez canal of more than topical interest and affording an excellent 
introduction to his large comprehensive treatise on the subject ; Professor Mendelssohn- 
Bartholdy provides a scholarly review of the restatement of the law of the conflict 
of laws by the American law institute. His contribution ought to be read in connexion 
with his treatment of the delimitation of right and remedy in cases of conflict of laws 
in the British Year Book of International Law (Oxford, 1935) and with Mr. J. G. Foster's 
criticism of the English rules in the same volume. The Grotius society carries on an 
excellent tradition, which should command for it much wider support than it receives 

W. P. M. KENNEDY 


Law Building, University of Toronto. 


Legislative Problems: Development, Status, and Trend of the Treatment and 


Exercise of Lawmaking Powers (The Science of Legislation). By 
R. Luce. Boston and New York: Houghton Mifflin Co. 1935. 
Pp. vi, 762. ($6.00) 


In this volume Mr. Luce completes his monumental four-volume series on the 


science of legislation. These studies are the fruit of twenty years of labour. They are 
also the fruit of twenty-five years of legislative experience, nine of it in the legislature 
of Massachusetts, and sixteen of it in congress. We have accordingly the wholesome 
blending of the wisdom of the speculative and inquiring mind with the shrewd practised 
judgment of the seasoned legislator. 

The three earlier volumes, Legislative Procedure (1922), Legislative Assemblies (1924), 
Legislative Principles (1930), concerned themselves with what we may call the internal 
economy of legislatures, their procedure, structure, and powers. Inthe present volume, 
the learned author turns to a broader group of problems that arise out of the place of 
the legislature and legislative power in the whole structure of modern government. 
While the twenty-five chapters deal with a wide range of topics of varying significance, 
these group themselves roughly around half-a-dozen major problems: the separation of 
powers; judicial review of legislation; relation of the executive to legislation; budget 
and appropriations; administrative legislation, executive orders, and the delegation of 
legislative power; special legislation and claims against the government. These prob 
lems are dealt with with thoroughness and penetration. There is sufficient historical 
background to show how they have evolved. The experience of American national 
and state governments is presented with enough reference to that of foreign countries 
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to sharpen the discussion by contrast and comparison. The opinions of publicists and 
statesmen on controversial problems are set forth with considerable thoroughness, 

It is impossible to survey briefly the author's treatment of the many topics dis- 
cussed. We may, however, explore his views on two problems which have recently 
been pushed to the front in the United States. The first of these is the judicial review 
of legislation, particularly the power of the supreme court to invalidate acts of congress. 
Mr. Luce recognizes frankly that judicial review inescapably involves judicial legislation 
and that, as such, it presents a real challenge in a democratic government. He suggests 
that it might be desirable to have an easier method of constitutional amendment, so 
that the awkward results of conservative decisions could more readily be corrected. 
‘‘Perhaps”’, he suggests, ‘‘a reasonable compromise would be to let the Legislature reverse 
a decision of the Court by a two-thirds vote in successive sessions, with opportunity for 
a referendum.”’ He also favours the extension of the advisory opinion, whereby the 
legislature may secure the opinion of the courts upon disputed questions in advance of 
litigation or even of the enactment of alaw. Mr. Luce livesina state (Massachusetts) 
in which this system has prevailed since 1780. In answer to the customary objection 
that judges ought not to be required to give offhand opinions on constitutional questions, 
Mr. Luce replies that the ‘‘court is in far better position than the Legislature to form 
an opinion about constitutionality, whether offhand or deliberate’. Advisory opinions, 
in his opinion, would not solve the problem of judicial review, but would be a step in 
the right direction. 

A second problem of acute importance is the president's relation to legislation. 
Mr. Luce recognizes the extent to which the president has assumed a dominating position 
of leadership and responsibility in respect to national legislative policy. He deplores 
this. Asa member of congress he feels that there is something wrong and unwholesome 
about it. He expresses the hope and belief that the pendulum will swing back and that 
congress will assert its independence of presidential leadership. He does not, however, 
suggest how congress is likely to develop the necessary leadership within itself in order 
to bring about the desired assertion of legislative independence. Inthe judgment of the 
reviewer, he fails to appreciate how unreservedly the country as a whole looks to the 
president for legislative leadership and how inevitably he is forced to assume that 
important responsibility. Wisdom lies not in attempting to weaken that leadership 
but in improving the techniques whereby congress may develop and improve the vital 
function of effective criticism and revision, 

The book is sparsely documented and contains no bibliographical apparatus. It 


is, however, a mine of accurate information and it is written in a graceful and interesting 
style. It is a fitting climax to the series of which it forms a part. 


ROBERT E. CUSHMAN 
Cornell University. 


In the mind of the average citizen, if not in that of the average lawyer, there exists 
the idea that Jatssez-faire and state socialism are two exclusive categories and that 
political and legal thought must necessarily follow one or the other. In the Henry 
Sidgwick memorial lecture (Law and Politics, Cambridge [Toronto, Macmillan], 1935, 
pp. 33, ls. 6d.) Lord Macmillan examines in a brilliant manner the two concepts and 
his pages illuminate and instruct. He points out that the real issues lie rather in how 
to ensure the advance of liberty and justice and how to reconcile the obvious fact of 
the duality of man’s essential social nature and his essential individual personality- 
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co-operation and competition. The problem, then, is not one of the simplicity to which 
we have referred: it is rather, as Lord Macmillan points out, that ‘‘there can be no real 
justice without liberty and no liberty without justice’. In other words, as Mansfield 
said long ago, *‘To be free is to live under a government by law’. This statement is a 
platitude; but perhaps we make most of our mistakes in law and politics and in law or 
politics because we allow the undoubted complexities of life to obscure obvious facts 
and social truths. Within a few balanced pages, which can be read in an hour, Lord 
Macmillan, with wisdom and judgment, and with experienced thought, clears away 
the underbrush of loose thinking and puts the issues in suggestive and constructive 
clarity. Tohim we owe much. His Rede lecture, 1934, placed before us the two paths 
of reasonable control in the civil and common law. His address to the Scottish law 
agents (see 1 University OF Toronto LAW JouRNAL (1936), at p. 432) pointed out 
the necessity for a knowledge of legal history if the lawyer of to-day is to appreciate his 
everyday legal problems. The Henry Sidgwick lecture illuminates the truth: servare 
est liberari—‘service is perfect freedom’”’. 


All students of constitutional law will be specially grateful to Professor D. O. 
McGovney for the second edition of his case-book (Cases on Constitutional Law, Indian- 
apolis, Bobbs- Merrill Co., 1936, pp. xxvii, 1779). Perhaps the best test of such a book 
is experience. Since its publication it has been used as a valuable aid in the 
study of comparative constitutional law in the honour school of law in the University 
of Toronto; and it has proved to be eminently suited for that purpose when studied 
in connexion with the full reports. For a foreign undergraduate in law these are so 
voluminous that a competent guide such as Mr. McGovney provides is almost necessary. 
The selection, in this connexion, is full of suggestion and stimulus. In addition, the 
arrangement is of extreme interest to the foreign student trained in other traditions, 


whether they be those of a unitary or federal state, while Canadian students 
will appreciate the inclusion of many important decisions of the supreme court which 
will illustrate, in significant comparison, the judicial interpretation of two federal con- 
stitutions in the present economic crisis. Practical use allows us thoroughly to recom- 
mend this volume—and after all that is the only test to which it ought to be submitted 
Indeed, for students of comparative government, who are not technically trained in law, 
it can be used under sutticient guidance and educational wisdom: while as a work of 
general reference its place is not unimportant. We have only one complaint to make 
we should welcome (i) a general subject-index, and (ii) the dating of all cases in the 
table of cases. This last point is of special importance in a subject where the student 
ought to be trained to know approximately the period of the judges and to acquire 
some idea of the social and other forces at work during it. The dating of cases is, 
from this point of view, most convenient. The format of the book is excellent and 
retlects the greatest credit on the publishers. (W.P.M.K. 

[he record of the seventh and eighth international studies conferences (Paris, 1934: 
London, 1935), under the auspices of the international institute of intellectual co- 
operation (Collective Security, ed. by M. Bourgevin, Paris, 1936, pp. xi, 574) contains 
the report on the preparatory memoranda, the opening and closing addresses, extracts 
from the preparatory memoranda and from the discussions Reports and memoranda 
were submitted by the institutions in fourteen nations, including Canada. The volume 
is one of exceptional interest as it deals with such vital subjects as collective security, 
the prevention and repression of war, limitation of armaments, sanctions, and neutrality. 


lhe opinions and arguments presented are remarkable not only for their variety but 
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for a certain tone of idealism modified by a realism, sorry enough and somewhat de- 
pressing. ‘To review all these in detail is, of course, impossible it no student of 


international affairs ought to overlook them or to neglect their study. We can only 
hope that out of such international discussions the truits of peace and security may 
come. At any rate they disclose sincerity and are full of plain speaking; and thus they 
should do much to discount unreal rhetoric and false sentiment. The volume is bril- 
liantly edited and the facilities for reference are admirable. There is one phrase, among 
many, which may well be pondered. Professor Manning says: ‘'Dissatisfied elements 
will hardly be appeased by the citing of legal texts. Desperate men will only be further 
exasperated by assurances that constitutionally they have no case. Mutatts mutandis 
it may be the same in international affairs. I[t is possible that a too rigid insistence on 
the sanctity of treaties is one of the roots of the insecurity in the world to-day, Any 
realist knows that if treaties are not always respected this sometimes is partly because 
they have stopped being respectable” (p. 207 


There are two books which may well form additions to the lighter side of a lawyer's 


library. First of all there is Sir Chartres Biron’s Without Prejudice: Impressions of Life 


and Law (London, Faber and Faber, 1935, pp. 368, 15s. Arnold Bennett, in his re 
cently published Letters to his Nephew, says: ‘‘Sir Chartres Biron, the Bow Street beak, 
is an excellent travelling companion.’ ‘This is very true, as those will find from reading 
this book, and who know him only as the distinguished authority on extradition. <A 
metropolitan magistrate of accomplishment, a well-known club-man, a Jittérateur, a 
figure in public and legal life, the friend of judges, lawyers, authors, and sportsmen, he 
provides a volume of first-class reading. <A few illustrations will disclose its quality. 
In late life Lord Carson said with conviction to the author: ‘‘Well, looking back at 
politics, | think we made a great mistake in not accepting Mr. Gladstone's first Home 
Rule Bill.” Of Mr. Majoribank's life of Marshall Hall we read admirable reading 
more a romance than a reasoned stud) Of Lord Milner’s reports to Chamberlain 
from South Africa, we read: ‘‘one realizes what a menacing combination a childhood 
in Prussia and a maturity at Balliol may be for a future diplomat. Tact can hardly be 
expected from a German with an Oxford manner.” Such are samples of the flavour 
enough toentice. Abooktoenjoy. The other volume is by Mr. Kk. S. Lambert (When 
Justice Faltered: A Study of Nine Peculiar Murder Trials, London, Methuen and Co., 
1935, pp. xvi, 283, 10s. 6d.).. The author provides sober and unsensational accounts of 
nine murder cases with the special purpose of illustrating ‘the action of justice unde: 
difficulties’. He selects cases ‘‘whose commion feature is that the machinery of the law 
either broke down or failed to function with credit All the cases, except one, are mid 
Victorian. It would be unfair to the reader to go into details, or perhaps even to men 
tion the cases; but we recommend the book. The cases themselves remain as inter 
esting as ever and they are recorded calmly and accurately with no “‘trills’. When 
their grim tragedy is related to the author's special purposes they throw singular light 
on the ways of crime and its prevention and punishment, of police and detectives and 
judges and juries, and on the processes of law reform. ‘The book oug] 
interest to students; it will afford a fine evening's reading; it w 


thought 


Dr. R. Y. Hedges’s International Organization 
Pitman and Sons, 1935, pp. x, 212) is a valuable, sugges 
ible in that the author sees clearly the limitations otf 


hat, without being dogmatic, i 1ot without constru 
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does appreciate certain accomplishments in fact and constructive advance in inter- 
national mentality, The aim is to provide an adequate and accurate “knowledge oi 
the machinery and workings of international organization” if we are to attempt, or hope 
to attempt, any reconciliation between ‘‘the desire for peace and the assertion of national 
power”. With this end in view we are given an introductory study—short, but impres 
sive—of{ international organization, of the organization of peace, of international co 
operation, while the appendices include certain illustrative documents. There is a select 
bibliography and an adequate index. No one can read these pages without acquiring a 
good deal of illumination, especially in connexion with the settlement of international 
disputes, with the questions suggested by the phrase ‘‘justiciable disputes’, with certain 
aspects of international achievement. It may be that recent events have tended to fill 
many of us with serious misgivings, if not with entire despair, and that we approached 
this little volume almost with weariness of the spirit. Perhaps some of its record will 
pass too soon into the limbo of lost causes—that is for the nations to say; but still there 
will remain in it much that university students can read and discuss with the profit 
derived from acquaintance with facts, while men of affairs ought not to neglect the 
record of hope as their hearts may fail them because of fear. 


To the well-known canon law studies of the Catholic University of America, Dr. 
Hannan has made an interesting addition in the publication of his thesis for the doctorate 
of canon law (The Canon Law of Wills: An Historical Synopsis and Commentary, Wash- 
ington, D.C., 1934, pp. ix, 517). He compares, with conspicuous success, the principles 
of Roman law, modern law, and the canon law and brings to light ‘‘a rather complete 
juridical theory of wills under the Canons’. ‘The survey is at once comprehensive and 
learned and it constitutes a serious historical contribution to the origin of wills, to their 
position under Roman law, and to the developments under the common law, under 
statute, and judicial decisions, to which references to various aspects of provincial law 
in Canada lend interest for our readers. The bibliography is the work of a scholar and 
the index is worthy of a study of which the learned school of canon law concerned may 
be well proud. Reference is made to Jn re Caus: Lindeboom v. Camille, (1933) 50 T.L.R 
which, at length, established that bequests for masses are charitable (at p. 390; see also, 
1 UNIVERSITY OF TorRONTO LAW JOURNAL (1936), at pp. 186 f.). Theauthor might 
well have acquired the usual methods of citing the English (and Irish) reports; and 
apparently the important Australian case of Nelan v. Downes, 23 C.L.R. 546, is over- 
looked, with its special reliance on Altorney-General v. Delaney, 1.R. 10 C.L. 104, as used 
in O'Hanlan v. Logue, {1906] 1 1.R. 247, to which reference is made by the learned author 

at p. 390). It is unfortunate that a table of cases referred to has not been provided, 
since the mass of case-law requires such a ready method of reference. 


To Mr. Stanley Jackson we are indebted for an excellent survey of the life and 
career of the first Marquis of Reading (Rufus Isaacs: First Marquis of Reading, Toronto, 
Cassell and Co., 1936, pp. 312, $3.75). The author, himself a barrister, has already 
placed us under obligations with his successful study of the late Mr. Justice Avory 
and the qualities which characterized that volume reappear in the estimate of one of the 
most accomplished men of his age—leading counsel, judge, law officer of the crown, 
ambassador, viceroy, cabinet minister, financier. To those who knew Isaacs, whether 
personally or by reputation, it will be at once evident that Mr. Jackson's book is fas- 
cinating without being fulsome, sympathetic without being partisan, intimate without 
being familiar. The legal activities are specially well-done, as we should expect; but the 


distinguished author is almost equally successful in dealing with the other activities 
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of aremarkable man. Two points may be noticed. Genius may be conceded its place, 
but in every aspect of Isaac's singularly full life, hard work was the uniform key to 
success—and this is specially true of his career at the bar. Secondly, the book stands 
out consciously and deliberately as a memorial to racial and religious toleration—a point 
to which Isaacs drew frequent attention. We recommend the book for its insight and 
accuracy and for the side-lights which its pages throw on contemporaries and on poli- 
tical affairs. It isa pleasure to read a volume on a great lawyer and jurist which is not 
flamboyant bombast or rank journalism. Mr. Jackson should watch his style, how- 
ever, as there is a danger of its becoming a trifle overcoloured with metaphor and 
simile. The format and index are excellent. The reference (p. 136) to the necessity 
for re-election on accepting an office of profit under the crown is too broad, and is cer- 
tainly not accurate to-day. 


Mr. R. L. Calder’s little book (Comment s’éteint la liberté, Lachute, P.Q., chez 
l'auteur, 1935, pp. viii, 131) is a brilliant attack, written by a lawyer for laymen, upon 
the process by which in recent years the whole British system of civil liberties has been 
undermined in the province of Quebec. Mr. Calder takes up explicit cases and demon- 
strates how in one field after another the classical guarantees of hitherto established 
British liberties have been abolished or rendered less effective. His chapters deal with 
freedom of speech and assembly; abolition in certain cases of the writs of habeas corpus, 
quo warranto, mandamus, injunction, certiorari, prohibition; ‘inquisition’; use by the 
police of the ‘third degree’; setting up of administrative tribunals from which there is 
no appeal to the courts; refusal of the right to sue the crown; destruction of the secrecy 
of the ballot; impediments to the prosecution of electoral fraud. Some of his complaints 
have to do with the modern tendency against which Lord Hewart has protested in The 
New Despotism, a book from which Mr. Calder quotes with high approval; and these 
seem to be open to the same reasonable reply which has frequently been made by critics 
to the chief justice. But Mr. Calder’s main indictment is against the brutal and de- 
liberate policy of the late government in Quebec in making itself and its servants im- 
mune to the ordinary judicial processes by which the British subject for centuries has 
protected himself against the functionaries of government. He is outspoken in his 
criticisms. He refers to the confiscation of an automobile by the liquor commission as 
theft, to the death of a prisoner under the third degree as assasination; and he character- 
izes as indecent the action of the then attorney-general in publicly defending the third 
degree against judicial criticism. Whether this book has had any effect on public 
opinion in Quebec, an outsider cannot tell. In his last sentence Mr. Calder speaks of 
himself as a vox clamantts in deserto. It is one of the glories of the law in England that 
whenever there have been periods of reaction, there have always arisen lawyers who 
were prepared to risk their own careers by defending the otherwise helpless victims of 
governmental attacks upon civil liberties. Canada is not very strong in any tradition 
of this kind, or surely no government would have dared to go to the lengths that were 
reached in Quebec. (F. H. UNDERHILL) 


The fourth edition of Craies’s Treatise on Statute Law, (London, Sweet and Maxwell; 
loronto, Carswell, 1936, pp. lv, 568, $11.25), which is founded on Hardcastle on statu- 
tory law, is by Dr. W. S. Scott, former legislative counsel of Alberta. The original 
scheme and arrangement and most of the text of the second edition have been followed, 
with the addition of such changes as were required by legislation and by judicial decis- 
ions since the publication of the third edition in 1923. Three new statutes involving 
textual alteration are the Royal and Parliamentary Titles Act, 1927 (17 Geo. 5, c. 4); 
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the Statute of Westminster, 1931 (22 Geo, 5, c. 4); and the Local Government Act, 1933 
23 & 24 Geo. 5,c. 51). The first two are set out in an appendix. The appendix con 
taining a list of popular titles of statutes has been retained, and added thereto are the 
Birkenhead Acts (Law of Property Acts, 1922-5). The third edition indicated, but the 
present edition does not, the statutes that have been repealed. ‘The list of textbooks 
cited has been appropriately amplified so as to include the most recent editions of Anson, 
Dicey, Keith, Maxwell, and May, as well as the newer books of Norton On Deeds (1928 

Wade and Phillips, Constitutional Law (ed. 2, 1935); and Westlake, Private International 
Law (1925). Reference is made to some sixty-five new decisions. While it is impossible 
to draw attention to them all, we may refer perhaps to the most important affecting the 
construction of statutes. These include Lochgelly Iron and Coal Company v. McMullan, 
[1934] A.C. 27, at pp. 218, 219, and Monk v. Warbey, |1935] 1 K.B. 75, at pp. 205, 22 


in the field of statutory negligence, the latter case clearly setting out the general prin 


ciples of liability for injuries due to breaches of statutory duties, and Minister of Health 
v. The King: Ex parte Yaffé, (1931) A.C. 494, at pp. 262, 265, dealing with the subject 
of subordinate legislation. Cases defining with greater certainty the constitutional 
powers of a Dominion are Moore v. Attorney-General for Irish Free State, {1935} A.C. 484; 
British Coal Corporation v. The King, |{1935] A.C. 500; and Croft v. Dunphy, [1933] 
A.C, 156. The legal profession will welcome the bringing up to date of this valuable 


treatise and will congratulate the author and the publisher. Constitutional lawyers 
especially will appreciate the author's treatment of the general lines of demarcation 


between federal and provincial legislative powers J. RAGNAR JOHNSON 


Ihe social service monographs of the University of Chicago have gained a well 
deserved reputation among lawyers, and to them Dr, H, B. Taylor makes an important 
194, 


$1.50). The subject is one of distinct social import and the distinguished author brings 


addition in Law of Guardian and Ward (University of Chicago Press, 1935, pp. x, 
to it not only scholarship and learning but practical experience as state chairman of 
government and child welfare of the Illinois league of women voters, and as a worker 
in the woman's court of Chicago. ~The combination issues in a valuable contribution 
to the subject which covers every state in the United States Ihe historical background 
of the English and American law is a model of succinct writing and serves to set the 
statutory regulations in their proper social evolution. ‘The study is at once both com- 
prehensive and suggestive—comprehensive, in that a full picture is given of the various 
legal systems; suggestive, in that the author's practical experience does not permit a 
mere catalogue of legal controls, but forces to the front the problems raised in thei 
actual workings. It is therefore not merely a contribution to legal scholarship but to 
social jurisprudence, with special emphasis on the interests of the child. The author 
is not dissatisfied so much with the actual law—although convincing pleas are made 
for uniformity of legislation and for jurisdictional control—as with the fact that the 
law and its administration require the assistance of trained and scientific experience 
from social workers. On the one hand, case-studies should be called more than ever 
in aid to illuminate prevailing regulations, and on the other, the courts should be guided 
as a matter of procedure, by the actual results of properly organized observation. In 
addition, the suggestion is made that the law of guardianship might serve more vitall 


} 


its important social function were its application in the hands of administrative boards, 


t 
which might help to eliminate the almost inherent impersonal attitude of the courts 


Phis isin reality the central problem of the study, as the subject has long since passed 


from a mere question of the control and regulation of the property of wards to the 


question of their welfare lL hus the issues are fundamentally social. All social worker 
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will find the volume a mine of useful and accurate information and of suggestive value. 
A similar study for Canada might well be added to a series in which Canadian welfare 
administration and Canadian penal institutions, by Miss M. K. Strong and Mr. C. W. 
Topping respectively, have been surveyed. The distinguished author has added to 
our obligations by providing every facility for reference to a monograph which is a 
model of its kind. (W.P.M.K.) 


Mr. J. D. Unwin, the well-known head of the Cambridge university settlement in 
London, who at the request of the prison commissioners conducted an inquiry in the 
London debtors’ prison, has in The Scandal of Imprisonment for Debt (London, Simpkin- 
Marshall, 1935, pp. 256, 7s. 6d.) provided us with a veritable social document. We 
hardly realize that in England many thousands are imprisoned each year for debt; that 
certain debts permit imprisonment irrespective of means to pay; that not a few prefer 
prison to paying their rates; that rate-defaulters and those defaulting in wife main- 
tenance may be tried and imprisoned without their side being heard; that the law is 
class-legislation under which the poor suffer. Such are some of the conclusions which 
emerge from this singularly acute study. Indeed, so strange is the whole subject and 
so illuminating is its treatment that Mr. Unwin’s book has all the fascination that 
belongs to Dickens or Charles Reade. For the student of jurisprudence its worth is 
twofold. It is one of the most complete studies of the social workings of a particular 
law with which we are acquainted; and it may well form an incentive for advance along 
similar lines. Until the various fields of law are examined in this manner we cannot 
hope for real reform. Not only has the author done his particular work well; but he 
has made a distinct contribution to social jurisprudence. Why is there no index? 


In The Legal Effect of Ante-Nuptial Promises in Mixed Marriages (Philadelphia, 
The Dolphin Press, 1932, pp. viii, 80, $1.50), Professor Robert J. White, formerly en- 
gaged in the practice of law and as assistant-district attorney in the state of Massa- 
chusetts, and now in holy orders and a professor of law in the Catholic University, 
Washington, D.C., gives us a learned and scholarly discussion of the difficult problem 
of the effect and enforcement of ante-nuptial promises, in the case of mixed marriages, 
in relation to the education of the children. The learned author notes the apparent 
barriers of legal precedent, studying the English and American cases; and in firm lan- 
guage he is not slow to administer rebukes to the judiciary in the United States, on whom 
he calls to uphold the contracts on the basis of justice and of the principles of American 
traditions. The monograph is doubtless catholic in approach and point of view, but it 
is written with dignity; and while the criticisms are here and there strong in expression, 
yet they conform to the courtesy expected from a scholar and a lawyer. Students of 
comparative law will find in the book a stimulating introduction to a very important 
question. The publishers have enhanced the value of the monograph by an excellent 


format. 


The crown-attorney of Toronto and the county of York, Mr. J. W. McFadden, is 
to be congratulated on preparing the second edition of Johnson, Coroner's Inquests and 
Investigations: A Practical Guide for the Use of Coroners holding Inquests, containing all 
Necessary Forms, also the Coroner's Act R.S.O. 1927, c. 123, and Amendments (Toronto 
Canada Law Book Co., 1935, pp. 153) and the book is fortunate in its editor, as he 
brings to it invaluable practical experience which is evident in this new edition. We 
are given the relevant statutes, leading cases—with discussion; while inquest-procedure 
is dealt with in clear detail, with the necessary forms printed in extenso. The book is 
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eminently practical, and, as such, it contains no discussion of the subject-matter, such 
as has gone on in England. It is enhanced by a short note (pp. 72 ff.) by Professor 
Rogers, of the department of chemistry, University of Toronto, on the proper method 
for coroners in forwarding contents for analysis. ~The book is concise, accurate, and 
should prove of great value to all concerned. 


Kenny's selection of cases illustrative of the English criminal law (A Selection of 
Cases illustrative of English Criminal Law, ed. 8, by C. S. Kenny, with a supplement 
by E. G. Moore, Cambridge and Macmillans, pp. xxii, 587, 18s.) has always been 
definitely intended for students and it must be considered from that point of view. 
Experience of use in this connexion has disclosed that it has never provided a worthy 
companion of Kenny's Criminal Law which is almost an ideal textbook. The collection 
has always seemed to include cases of no value—at least this is the conclusion drawn 
from its use with students—while it might well have given many more cases of wider 
and more general import. Ihe admirable supplement to the eighth edition does not 
entirely meet the situation. What is needed is a wise and discriminating companion 
to Kenny's textbook. Students do not require a surfeit of cases—practice will bring 
them ‘God's plenty’’. What they need is a case-book illustrative of the general prin- 
ciples, with as many cases in this connexion given as fully as possible. It is with a 
generous love for Kenny that we respectfully suggest to the publishers an entirely, 
revised edition of the book for which Mr. Moore is obviously the fully qualified editor 


A series of lectures (By Pacific Means, by M. O. Hudson, New Haven, Yale Univer- 
sity Press, 1935, pp. vi, 200, $2.50) delivered at Tufts College, well deserves the per- 
manence of book form. The volume deals with the attempts made, during the last 
half century, to settle international differences by pacific means and pays special atten 
tion to the methods by which the pact of Paris may become a real constructive force 
From the period before 1914, through the league of nations, the permanent court of 
international justice, and the various treaties since 1920, Professor Hudson traces the 
history and its hopes and fears with authority and not without optimism. Especially 
interesting is the study of the various attitudes assumed by the United States, where 


there is clarity of thought and clearness of expression. Indeed, from this point of view 








alone, the lectures are to be commended to all students who wish to form any clear 


conception of American policies. 


Dr. Irvin Bussing has provided for lawyers, economists, and business men an 
interesting study of public utility regulation and the so-called sliding scale (Columbia 


97- 


University Press, 1936, pp. 174, $2.75). He traces with care and insight the statutory 








control in this connexion of gas companies and the electrical industry in Great Britain, 
and then proceeds to study the application of the sliding scale in certain cities of North 
America with special emphasis on Washington, D.C., where the Potomac Electric Power 
Company and the public utilities commission adopted it in 1924. Canadian readers 
will be specially interested in the chapter dealing with the Consumers’ Gas Company 
of Toronto. The author discusses the advantages and disadvantages of the system, 
and throws interesting light on its relationship to the price of product to consumers. 
One of the most valuable features of the study is the provision of tables which illustrate 
the text in an excellent manner. The book is based on first-hand material, collected 






practically entirely by the author, and it ought to be welcomed by all those who wish to 
obtain a careful and judicial view of the problems raised, among whom consumers are 
by no means the least important. 
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A warm welcome must be given to the first volume of proceedings of the Australian 
and New Zealand society of international law (Melbourne University Press and Oxford 
University Press, 1935, pp. xxvi, 188), which inaugurates a series to which we wish every 
success. The society aims not only to promote scholarship in international law, but to 
create a well-informed public opinion, in the light of modern developments. Of special 
interest to our readers will be Sir William Harrison’s contribution, dealing with the 
action of the Dominions in foreign policy; Mr. Justice Evatt’s admirable discussion of 
the British Dominions as mandatories; Professor Bailey's learned examination of the 
position of Australia in relation to the international labour conventions, in which he 
argues that the last paragraph of article 405 of the treaty of Versailles does not apply 
to the Commonwealth. In the light of the quality of the papers, we may well envy 
he society its well-deserved promise for the future, which may indeed suggest the pos- 
ibility of the creation of such a society in Canada. 


Professor McNair’s inaugural lecture as Whewell professor of international law 
at Cambridge (Collective Security, Cambridge and Macmillans, pp. 42) is fully worthy 
of the distinguished author's reputation. Indeed, it is not too much to say that its 
sane clarity in presentation and argument may well recommend it amid countless 
obscure dissertations and ambiguous pronouncements. Collective security is neither 
pacificism nor a substitute for war. It contemplates the use of force under certain con- 
ditions and circumstances. If this were thoroughly realized, we should be saved from 
a good deal of sentimental oratory, if not from grave political misunderstandings which 
may issue in serious international misconceptions, 


The sixth edition of The Student's Law Dictionary (by G. R. Hughes, London, 
Stevens and Sons, 1936, pp. 344) can be thoroughly recommended not only to students 
at law but to solicitors and barristers as a convenient vade mecum. It has been brought 
up to date, with accuracy and discrimination, and the legislation, to January 1, 1936, 
has been carefully incorporated. Of course, it makes no claim to be either comprehen- 
sive or a substitute for the larger works of reference; but it continues to be a ready 
refuge, a quick guide, a suggestive friend. We confidentially recommend it on the desk, 
in chambers, travelling, and in the final survey for examinations. 


Miss Suzanne Grinberg, of the bar of Paris, has written a short and stimulating 
little essay (Le droit des femmes et les nouvelles constitutions, Paris, Sirey, 1935, pp. 46, 
50c.), in which succinct views of the subject can be obtained from the point of view of 
the new after-war constitutional tendencies, with a forceful comment on their conse- 
quences. The appendix is valuable in that Miss Grinberg brings together in a con- 


venient form the law relating to women and the franchise in the countries of Europe, 
Africa, North and Central, and South America, Asia, Australia, and New Zealand. 


lhe essay is of sociological value, and is the preliminary to a larger work which we shall 
iwait with interest. 
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